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The text of the Currency 
Bill, as reported to the 
House of Representatives by the Com- 
mittee on Banking and Currency, is 
printed at page 346 of the JouRNAL, 
Since that portion went to press, the 
proposed bill has been materially 
altered, and a substitue bill, embodying 
the alterations and arranged so as to 
show the new features in parenthesis, 
has been introduced in the House by 
the chairman of the House Committee, 
with the approval of the secretary of 
the treasury. Following is a statement 
of the changes made by the new bill: 
Section 1 provides: That (so much 
of) ail acts and parts of acts as re- 
quire or authorize the deposit of United 
States bonds to secure circulating notes 
issued by national banking associations 
(or as require such associations to de- 
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posit or keep on deposit United States 
bonds for any purpose except as secur- 
ity for public money), be and the same 
hereby is repealed (as to associations 
taking out circulation under this act); 
and such notes shall not contain the 
statement that they are so secured. 

Sec. 2 is changed so that banks can- 
not only deposit legal tenders to secure 
circulation, but also (currency certifi- 
cates issued under section 5193 of the 
Revised Statutes of the United States). 

Sec. 3 is retained entire, except that 
its provisions are restricted to apply to 
national banking associations “ taking 
out circulation under this act,” 

Sec. 4 inserts ‘“‘ the Comptroller of the 
Currency,” as the officer to designate 
the place where notes are to be re- 
deemed. 

In section five provision is made for 
keeping up the safety fund, and in ad- 
dition to the terms of the original bill 
it is provided that the collection of said 
tax of one-fourth of 1 per cent. for each 
half year shall be resumed and continued 
until the said fund is restored to an 
amount equal to § per cent. upon the 
total circulation outstanding. All cir- 
culation notes of failed national banks 
not redeemed on presentation to the 
treasurer of the United States or an 
assistant treasurer of the United States, 
shall bear interest at the rate of 6 per 
cent, per annum from the date of the 
suspension of the bank until thirty 
days after public notice has been given 
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that funds are on hand for their re- 
demption, and such notes shall consti- 
tute a first lien upon all moneys there- 
after received into the safety fund. 

Sec. 6, allowing the Secretary of the 
Treasury to invest money in the safety 
fund in bonds, is the same as in the 
original bill. 

Sec. 7 is entirely new, and takes the 
place of a section which has been elim- 
inated. The new section is as follows: 

Sec 7. That every national banking 
association heretofore organized and 
having bonds on deposit to secure cir- 
culation may withdraw such bonds 
upon the deposit of lawful money of 
the United States now provided by law, 
and thereafter such association may 


take out circulation under this act and 
be entitled to all the rights, privileges 
and immunities herein conferred. 

Sec. 8 specifies that the portion of the 
national banking act to be repealed is 


limited to so much of section 12 ‘‘as 
directs the Secretary of the Treasury to 
receive deposits of gold and to issue 
certificates thereon.” 

Sec. 9 is substantia:ly the same as in 
the original bill. 

Sec. 10, providing for state banks, is 
also the same as in the original bill, ex- 
cept that in the restrictions on state 
banks a new provision is made that the 
guaranty fund maintained by them may 
include ‘‘currency certificates issued 
under section 5,193 of the revised 
statutes.” 

An entire new provision is added to 
the state banks, as follows: 

‘*Whenever the Secretary of the 
Treasury and the Comptroller of the 
Currency shall be satisfied that any 
banking corporation duly organized 
under the laws of any state, and which 
transacts no other than a banking busi- 
ness, as provided in this section, has 
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been incorporated under the laws of 
the state in which it is located, which 
laws require that the stockholders shal! 
be individually liable for the redemp- 
tion of its circulating notes to the full 
extent of their ownership of stock, and 
that such laws require that the circula- 
ting notes thereof shall constitute a first 
lien upon all the assets of the bank, 
and also that such laws require such 
bank to keep on deposit at all times 
with an official of the state authorized 
by law to receive and hold the same a 
guarantee fund, as required in the 
fourth paragraph of this section, they 
shall issue to said bank a certificate to 
that effect. Thereupon said bank may 
issue its notes as provided in this act, 
and thereafter the tax of 10 per cent, 
heretofore imposed by law upon the cir- 
culation of the notes of state banks shall 
not be assessed or collected upon the 
notes of such bank ualess it appears 
that said bank has issued circuiating 
notes in excess of 75 per cent. of its 
paid-up and unimpaired capital, or that 
its capital is impaired and has remained 
so for thirty days, or that the bank has 
not kept on deposit with the state 
official authorized by law to receive and 
hold the same, a guarantee fund as re- 
quired in the fourth paragraph of this 
section, or that said bank has not 
promptly redeemed its notes in lawful 
money at par on demand atits principal 
office or at one or more of its branch 
offices, if it has branch offices; and that 
no person or corporation other than the 
bank issuing such notes in violation of 
the provisions of this act, shall be liable 
to the tax of 10 per cent, upon the cir- 
culating notes of state banks as now 
provided by law.” 

Most of section 11 is new, and is as 
follows, the new portion being in paren- 
thesis: 
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**Sec. 11. (That any banking associa- 
tion organized under the laws of any 
state may deposit with the treasurer of 
the United States legal-tender notes and 
receive certificates therefor in the man- 
ner provided in section 5,193 of the re- 
vised statutes of the United States, and) 
the secretary of the treasury may, under 
proper rules and regulations to be estab- 
lished by him, permit such banks to pro- 
cure and use in the preparation of their 
notes the distinctive paper used in 
printing United States securities; butno 
state bank shall print or engrave its 
notes in similitude of a United States 
note or certificate or national bank 
note.” 

The principal changes which this sub- 
stitute makes in the bill as originally 
submitted are the following: 

1, It adds currency certificates issued 
under § 5193 of the Revised Statutes, to 
the United States notes and treasury 
notes which may be deposited to secure 
circulation; and it so amends the pres- 
ent law as to permit state banks to de- 
posit legal.tender notes and procure 
these currency certificates in the same 
manner that national banks are now 
permitted to do. 

2. It dispenses with the provision for 
an assessment upon the national banks 
to replenish the safety fund for the re- 
demption of the notes of failed banks, 
and provides instead that the collection 
of one-fourth of a cent tax for each half 
year shall be resumed when the safety- 
fund is impaired, and continued until 
the safety-fund is restored. 

3. It authorizes the comptroller of 
the currency, instead of the banks them- 
selves, to designate the agencies at 
which national bank notes shall be re- 
deemed, 

4. It dispenses with the provision 
compelling existing national banks to 
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withdraw their bonds now on deposit 
and take out circulation under the new 
system, and in lieu of that provision in- 
serts one giving them the offion so to 
do. 

5. It adds a provision that the notes 
of failed national banks which are not 
redeemed on demand at the office of 
treasurer or assistant treasurer of the 
United States shall bear six percent. in- 
terest from date of the bank’s suspen- 
sion until thirty days after public notice 
that funds are on hand for redemp- 
tion. 

This imposes no obligation upon the 
United States to use its own funds for 


‘redemption, and in the event of insuffi- 


ciency of the safety-fund makes them 
an interest-bearing security until paid 
out of such fund, when replenished by 
tax. 

These changes are undoubtedly an 
improvement on the bill as originally 
drafted, and do away, especially, with 
two very important subjects of objec- 
tion to the original bill, namely, the 
provision requiring existing national 
banks to withdraw their bond deposits 
and conform to the new law with re- 
spect to their circulation; also the pro- 
vision wherein all the national banks 
were ultimately liable, by assessment, 
for any deficiency arising from the notes 
of failed banks, 


Baltimore and It will be interesting to note 


Carlisle Plans 
Compared. 


the differences between the 
Carlisle plan as amended, and the Balti- 
more plan; and what changes they pro- 
pose in the existing laws governing 
bank currency, In the following table 
we have attempted to picture to the eye 
some, but not all, of the points of differ- 
ence: 
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Maximum CiRcu- 


LATION ALLOWED, 


go per cent of 
capital, 


' PRESENT 





I 
£ Banks. 


| 
| 


| 


50 per cent of 
capital with 
additional 25 

per cent. 

‘*Emergency ” 
circulation, 


BALTiMoreE | 


PLAN. 


75 per cent of 
capital. 


CARLISLE 


PLAN. 








SPECIAL | GENERAL | REDEMPTION 


SEcuRITY. | SECURITY, FuNpD, 


United 
States 
bonds 

$100 of 
bonds 
for $90 of 
circula- 
tion. 


First lien | 
on assets, 
including | 
stock- | 
holders’ | 
liability. | 


5 per cent. 
of circula- 
tion. 





5 per cent. 
of circula- 
tion. 


Guaran- | First lien 
tee Fund | on assets, 
to ultima- | including 
tely ag- stock- 
gregate 5| holders’ 
per cent. | liability. 
of circula- | 
tion. 


Guaran- | First lien | 
tee Fund | on assets, 
being | including 
legal stock- 
tender holders’ 
deposit | liability, 
30 per 
cent. of 
circula- 
tion. 


** Safety- 
Fund” of 5 
per cent o; 
circulation 
for redemp- 
tion of notes 

of failed 
banks only. 

Solvent 
bank notes 

redeemed 

at places 

designated 
by comp- 
troller. 











TAXATION. 


¥% of I per 


| cent. year- 


ly. 


~ Revenue 
tax, % of 


| I per cent. 


yearly. 
Unspeci- 
fied extra 


| tax on em- 


ergency 
circulation 
for guar- 
antee fund 
Tax 2 per 
cent. first 
year; %of 
I per cent- 
therea‘ter 
until guar- 
antee fund 
reaches 5 
per cent. 


Revenue 
tax of 
of 1 per 
cent. half 
yearly. 
Tax of & 
of I per 
cent. half- 
yearly un- 
til 5 per 
cent. safe- 
ty fund 
created, 








REDEMPTION OF 
NOTES OF FAIL- 
ED BANKS AND 
ULTIMATE Lia- 
BILITY. 
Redemption by 
government 


which has re- 


course upon 
bonds and a 
first lien upon 
assets for reim- 
bursement, if 
bonds deficient. 
If assets also 
deficient (an al- 
most impossible 
contingency) 


government ul- 
| timately liable. 


Redemption as 
provided by ex- 
isting law;notes 

of insolvent 

banks redeem- 
ed by United 
States treasury 
out of guaran- 
tee fund, if suf- 
ficient; it insuf- 
ficient, then out 
of general funds 
in treasury to 
be reimbursed 
to treasury out 
of guarantee 
fund, replenish- 
ed either from 
asset< of failed 
bans or from 
tax, 


Upon failure 
of bank, 30 per 
cent. guarantee 
fund transfer'd 
to “safety fund” 
which is charg- 
ed withredemp- 
tion of notes, 
and which has 
first recourse 
upon assets of 
failed bank. If 
safety fund in- 

sufficient, no 
obligation on 
government to 

redeem, but 
notes, after de- 
mand, dear six 

p. c. interest 
and are a first 
lien on funds 
thereafter com- 
ing to safety- 

fund, which 
must be replen- 
ished by tax of 
4 of I percent. 
half yearly. 
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In addition to the crude comparisons 
above made, it is to be noted that the 
Carlisle plan proposes to make the 
denominations of the bank notes, $10 
and multiples thereor, the object being 
that the demand for smaller denomin- 
ations may be supplied by the silver 
certificates, which willthus be kept in 
circulation ; and further, the bill provides 
for the issue of circulation by state 
banks, free from the lo per cent. tax in 
certain contingencies. 

It is not proposed in this issue to at- 
tempt any discussion of the respective 
merits of these measures, or whether the 
Carlisle plan now pending before con- 
gress would, if adopted, place the coun- 
try upon a satisfactory financial footing 
and be acceptable to banks. Emunent 
bankers and financiers have differed 
upon the subject, and it is now engaging 
the attention of almost everybody in- 
terestec in currency reform. From the 


clouds of conflict, however, one propos- 


ition seems to clearly emanate as cor- 
rect,—that the $500,000,000 of demand 
notes for which the government 1s 
obliged to pay gold on demand, are a 
standing menace to our natiqnal pros- 
perity and should be got rid of at the 
earliest opportunity. 


The Newfound- 
land Catastrophe 


A financial crash has oc- 
curred in the island of 
Newfoundland, and in its disastrous ef 
fects we see the dunger that lurks in 
notes of commercial banks which are 
not absolutely secured. A number of 
large commercial firms suspended, being 
heavily indebted to the the two banks 
on the island. This precipitated the 
suspension of the banks and their notes, 
which were substantially the only circu- 
lating medium, became valueless. In 
the absence of any reports of the re- 
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sultant situation, it would be easy to 
picture the distress that would follow. 
Industry would be paralyzed for the 
time being, because there would be no 
money with which to pay laborers on 
the one hand, or to purchase the pro- 
ducts of labor on the other, and the act- 
ual necessaries of life would be difficult 
to procure without the money to pay 
therefor. But the actual situation is 
thus reported in a recent dispatch from 
St. Johns, N, F., to the New York 
World: 

‘The problem is most serious. It is 
not a case of helping a few hundreds, 
but of feeding thousands in a country 
without a bank, without money, without 
opportunities of assistance, with the 
whole business community insolvent, 
commerce paralyzed and the govern- 
ment on the verge of bankruptcy. 

‘* Amateur relief organizations are at 
work in every section of this city and its 
vicinity. They report that the distress 
cannot be exaggerated. Whole blocks 
of tenements inhabited by laborers and 
poor fishermen are without food or fuel 
and, with the thermometer but a little 
above zero, the sufferings are dreadful. 

“No concerted action has been taken 
yet to alleviate the general misery, but 
private charity has been strained to the 
utmost. 

‘*There is no employment. Every- 
thing is frozen up, and the position is 
one of waiting till the government helps 
in some way. 

‘*The unemployed fishermen, steve- 
dores, coopers, and laborers, numbering 
some thousands, are in a pitiable con- 
dition. They have been without work 
three weeks, and it will be three months 
or more before employment can be given 
them. When spring opens hundreds 
will flock to the western provinces of 
Canada or to the United States, if they 
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escape Starvation. 

“The government has been sued by 
some dismissed officials for salaries, the 
quarterly interest payments are de- 
ferred, actions have been eatered against 
the banks for refusing to accept their 
own notes, and insolvency petitions are 
numerous. The courts are crowded 
with business, while the stores are 
empty.” 

Measures of relief have already been 
taken, however, and are under way to 
better the financial situation. The gov- 
ernment of the colony has guaranteed 
the notes of one of the banks, the Union, 
to the extent of 80 per cent. and of the 
other bank, the Commercial, 20 per cent. 
and the Bank of Montreal has estab- 
lished a branch in St. Johns and has 
already lent the government $400,000 
to tide it over the financial crisis. 

The island of Newfoundland is a col- 
ony of Great Britain and. not being a 
part of Canada, the notes of its two 
banks are not in the Canadian bank cur- 
rency system. The collapse of the banks 
is a striking illustration of the insecurity 
of bank notes based solely on commer- 
cial assets, with a meagre reserve of 
specie in the banks’ vaults, and affords 
a useful object lesson for those who are 
making a study of the essential con- 
ditions of our own bank currency. 


We acknowledge _re- 
ceipt of a very pertinent 
suggestion from Mr. Frank Blacklock, 
public accountant, of Baltimore, which 
in publishing, we give all the credit to 
him, namely, that public accountants, 
executive managers of corporations and 


The Income 
Tax. 


individuals who may be liable to pay a 


tax on their incomes, write to their re- 
spective representatives in Congress to 
send them a cop¥ of ‘‘ (Series 7, No. 21) 
United States Internal Revenue,” being 
the regulations and law relative to in- 
come tax, issued by the Treasury De- 
partment, December 13, 1894. Mr. 
Blacklock writes : 

‘*It has been said that in Texasa 
revolver is sometimes wanted only once 
in a lifetime, but is then wanted quick ; 
so it will be with this little pamphlet, to 
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be had for the asking of Uncle Sam. 

‘The Income Tax is to be levied and 
collected for 1894, Every public ac- 
countant should study its details for his 
clients ; every bank president or bank 
cashier should be able to converse about 
it intelligently with his customers, and 
the executive managers of the account- 
ing department of all corporations will 
be obliged to work out their report as 
this law directs. So the sooner this 
little pamphlet is procured the more the 
BankinG Law JourRNAL will be thanked 
for publishing this suggestion.” 


Spurious Ware- The New York banker will 
house Receipts 


as Collateral be interested in reading 
the late decision of the court of appeals 
in Bank of New York v. The American 
Dock & Trust Co. as it forcibly illus- 
trates the necessity of alertness in pass- 
ing judgment upon collateral, and how 
easy it is to err in this respect. One 
Stone, the president of the defendant 
warehouse company, who had power to 
issue receipts for goods deposited, ran 
short of money and filled up a receipt 
for sixty-two bales of cotton, which 
only existed in the realm of his imag- 
ination. With this he approached the 
plaintiff bank, and notwithstanding the 
distrust which an obligation signed by 
acorporate officer to himself individ- 
ually, generally creates, he experienced 
no difficulty in obtaining aloan upon it. 
The warehouse, of course, repudiated 
the receipt, and the bank brought an 
action of deceit against the company 
to recover as damages the value of the 
cotton therein mentioned. But the ac- 
tion proved unavailing. The court de- 
cides against the bank upon the theory 
that the by-laws of the warehouse com- 
pany gave no power to its president to 
issue a receipt to himself, even for act- 
ual cotton which he might deposit; 
hence, with stronger reason, a false re- 
ceipt issued by the president to himself 
without any deposit of cotton could not 
form the basis of any action against it. 
This case was ably argued by the learn- 
ed counsel on both sides, and the de- 
cision is an important one to be noted 
by the banking interests. 
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THE VARYING STATE LAWS GOVERNING COMMERCIAL PAPER. 


No. |.-INSTRUMENTS PAYABLE WITH EXCHANCE ON ANOTHER PLACE. 


Among the variety of instruments 
which originate in modern commercial 
transactions are promissory notes and 
bills of exchange containing a clause 
after the promise or direction to pay, 
somewhat as follows: 


‘* With Current Exchange on New York.” 
Or, 
** With Current Exchange on Chicago.” 


Or some provision of a similar char- 
acter, making the instrument payable 
with exchange on a place other than 
that of payment. Commercial paper so 
payable circulates between traders in 
different states and often finds entry 
through the discount windows of com- 
mercial banks. Not only in the world 
of commerce, but also in the world of 
investment, the exchange clause de- 
scribed is found in the bonds and cou- 
pons of counties, towns and school dis- 
tricts, which are marketed in batches 
through financial agents, and purchased 
by investors all over the world. The 
object of such exchange clauses is, ap- 
parently, to enable the holder to receive 
the money ultimately at the place on 
which exchange is given, without the 
cost of transmitting the money thereto 
from the place of payment. 

Exchange paper, which term it will 
be convenient to use to describe the in- 
struments*:named, gains currency in 
commercial and investment circles, 
largely because of the belief that it is 
negotiable. * In fact, however, the 
courts before whom such paper has 
come for construction, are wofully di- 
vided in opinion upon the subject, one 
line of authority being to the effect that 


the excharge clause makes the amount 
payable uncertain, hence destroys ne- 
gotiability; the other that it does not 
have that effect. In this, as in many 
other cases, the conflict of law results in 
injury to commercial interests, for bank- 
ers, investors and business men are en- 
titled to have one uniform rule of con- 
struction on the subject, one way or the 
other, and to feel that the same law 
governs this paper in every state in the 
Union. The object, then, of this open- 
ing paper will be to briefly picture the 
conflict of decision for the purpose of 
showing how far exchange paper can be 
safely dealt in, and where it should be 
let alone; also to say a few words upon 
the merits of the question of the nego- 
tiability of such paper with the view of 
reaching a correct conclusion as to what 
the uniform rule should be. 

The following table will doubtless 
show more clearly than mere words, the 
existing state of the law on this subject 
and in a foot-note are given the decis- 
ions from which the table is made up. 

In some of the states, the courts have 
been ranked on one side or the other 
of this table by virtue of expressions 
of opinion, not strictly decision, but 
nevertheless expressive of the stand the 
court would take were the question 
squarely before it as the turning point 





*That such is the understanding, wegpete the lang- 
uage of Mitchell, J. in Hastings v. Thompson, su- 
preme court of Minn. July 1894. ‘“‘Now, we think we 
are safe in saying, and justified in taking notice of the 
fact, that if bankers or other business men accustomed 
to dealing in commercial paper were asked whether 
such ar instrument is a promissory note, and whether 
they would deal with it as commercial paper, the an- 
swers would, in almost every instance, be unhesitat- 
ingly in the affirmative. We have no doubt but 
this is the way in which such paper is generally looked 
upon and treated in commercial and other business 
circles. 





t 
, 
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of a case; in other cases, the lodgment 
in the tableis by virtue of positive de- 


cision, It will be observed that neither 
Negotiability De- Negotiability 
stroyed by Exchange Not 
Clause. | Destroyed. 


District of Colum- | oo 
bia. 


Illinois State 
Courts. 


I linois Federal 
Court. 





Indiana Federal 
Court. 


Towa Federal 


Cour Iowa State Court. 





- —— © oe. 


Michigan State Ct. 


| Minnesota State Ct. 





Missouri State and | 
Federal Courts, 





North Carolina 
State Court. 


North Dakota State 
Court. 





Pennsylvania State 
Court. 
South Carolina 
State Court, 


— 


Texas State Court. 


| Wisconsin State Ct. 


Canadian Courts. | 





the supreme court of the Uni.ed States 
nor the New York courts have been 
called upon to decide the question. Con- 


templating this spectacle of diversity we 
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observe the familiar conflict between two 
sets of courts in the same state (Illinois) 
upon the theory that the federal courts 
are not bound by state decisions in mat- 
ters of commercial law. Did all the 
federal courts decide alike upon a given 
subject, there might be some justifica- 
tion of this theory in the existence of a 
uniform body of federal law governing 
commercial matters, But where, as in 
the present case, the federal courts not 
only ride roughshod over state decisions 
but in the absence of a controlling 
power of a decision of the United States 
supreme court to hold the riders in 
check, pullaway from each other (com- 
pare Illinois and Iowa) the result is a 
dismemberment of the national juris- 
prudence, making it totally inadequate 
for the protection of the rights of those 
governed by it. And the remedy for 
this condition, under existing practices, 
is postponed until some tortured liti- 
gant is spurrea on, by the magnitude of 
his loss and the hope of benefit, to ap- 
peal to the supreme court of the country 
for final adjustment. In view of this 
state of affairs, the germ of a suggestion 
may possibly be worthy of development 
that legislation be enacted providing 
that whenever two federal courts dis- 
agree in their decision upon a single 
proposition, it be incumbent upon the 
disagreeing court, apart from the ap- 
peal of an individual litigant, to certify 
the question at once to the national su- 
preme court for settlement of the law, 
The injurious effect of the three-fold 
diversity of law which is shown above— 





NOTE. The following deci: ions support the table: 

Negotiability Destroyed. Dist. COL , Russell v. Rus- 
sell, 1 McArthur 263; ILLINOIS, Lowe v. Bliss, 24 III. 
168; Nickerson v, Sheldon, 35 Ill 372; lowa, Bank v. 
McMahon, 38 Fed. 283; MissouRI, Fitzharris v. Leggett 
ro Mo. App. 527, Bank v Goode, 44 Mo App 129, Hugh- 
itt v. Johnson, 28 Fed. 865; NORTH CAROLINA, Bank v. 
Bynum, 84 N. C. 24; N. DAKOTA, Flagg v. School Dis- 
trict. 53 N. W. 503; PENNSYLVANIA, Bank v. Newkirk, 
2 Miles, 442: S. CAROLINA, Read v. McNulty, 12 Rich. 
Law, 445, Bank v. Strother, 28 S. C. 504; CANADA, Pal- 


mer v. Fahestock, 9 U. C.C. P. 172, Saxton v. Steven- 
son, 23 Id. 503, Caset v. Kirk, 4 Allen (New Brunsw.) 
543, Nash v. Gibbon, Id. 479. 

Negotiabtiity Not Destroyed. ILLINOIS; Bradley v. 
Lili, 4 Biss 473; INDIANA, Price v. Tezl, 4 McLean, 201; 
lowA, Sperry v. Horr, 32 Iowa, 184; MICHIGAN, Smith 
v. Kendal , 9 Mich. 24:1 Johnson v. Frisbie, 15 Mich. 
286; MINNESOTA, Hastings v Thompson, 9 B. L. J. 


214; TEXAS, Whittle v, Fond du Lac Nat. Bank, 26 S. 
W. 1106; WISCONSIN, Leggett v. Jones, 10 Wis. 3s, Mor- 
gan v. Edwards, 53 W1s. 599. 
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between state courts of sister states, be- 
tween federal courts in different states, 
and between state and federal courts in 
the same state—upon the mercantile 
community, grown as it now has over 
state lines into one national whole, need 
not be dwelt upon, It is apparent to all 
and calls for remedy. Ufon this, as 
upon many other subjects of conflict, 
there should be but one uniform rule, 
entorceable in the courts of every state 
in the land, 

What should the uniform rule be in 
One of 
the fundamental requisites of commer- 
cial paper the world over in order that 
it may answer the needs of commerce 
—be negotiable—is that 
payable must be certain, The reason 
for this requirement is obvious. As a 
money substitute, passed in exchange 
for value of another kind through suc- 
cessive holders, it is most essential that 
the amount to be collected upon il, bea 
definite and known sim, in order to be 
a measure or standard by which to 
gauge the value of that which is given 
for it. Otherwise it is not adaptable 
for exchange transactions, Certainty 
is equally essential that the parties to 
the instrument may know the amount 
necessary to discharge it at maturity. 
The difference between the courts is 
whether the paper under consideration 
sufficiently answers the test of certainty 
in amount payable, to be negotiable, 
We quote from the opinions of the 
courts in two recent cases holding op- 
posite views upon this question, as the 
latest judicial expositions of the respect- 
ive sides of the subject. 

The supreme court of Minnesota in 
Hastings v, Thompson, on July 14 1893+ 
deciding that a clause “with current 
exchange on New York city” does not 


the case of exchange paper? 


the amount 


to B.L. J. ang. 


397 


deprive a promissory note of the nego 
tiable character, gives the following 
reasons which we synopsize: 


The reason and purpose of the rule that the 
sum to be paid must be certain is that the par- 
ties to the insitrumeat may know the amount 
necessary to discharge it, without investigating 
facts not within the general knowledge of 
everyone, and which may be subject to more or 
less uncertainty, or more or less under the in- 
fluence or control of one or other ef the parties 
to the instrument. The ** exchange” provision 
is not within the reason of this rule, or subject 
to the evils or inconveniences it was designed 
to prevent. While the rate of exchange is not 
always the same, and resort to extrinsic evi- 
dence must be had to ascertain what it is, yet 
the current rate of exchange between two places 
of a particular date is a matter of commercial 
knowledge, easily ascertainable, enabling the 
parties without difficulty, to ascertain the exact 
amount necessary to discharge the paper. 
Within the spirit of the rule requiring precision 
of amount to be paid, a provision for the cur- 
rent rate of exchange does not introduce such 
an element of uncertainty as deprives the in- 
strument of the essential qualities of a promis- 
sory note. 

Further, the law merchant including the law 
of negotiable paper is founded upon, and is the 
creature of, commercial usage and custom. 
Custom and usage have really made the law, 
and courts in their decisions merely declare it. 
Not only is this law founded on commercial 
usage, but it is designed to be in ail of trade 
and commerce, and its rules should, therefore, 
be construed with reference to, and in harmony 
with, business usages, and the common under- 
standing in commercial circles. This was the 
very purpose of the statute of Anne, which set 
at rest a difference in the courts as to the nego- 
tiability of promissory notes. Itis the general 
custom and understanding in commercial cir- 
cles that ‘‘ exchange” paper isnegotiable, hence 
the court should make its decision conform to 
this understanding. Recognizing the impor- 
tance of simplicity and certainty in the terms 
and conditions of commercial paper, no practi- 
cal evil will result from permitting the addition 
of such a provision for the payment of current 
exchange on the principal amount. 


The Supreme Court of North Dakota 
on March 19, 1894 (58 M. W. 499), de- 
cide just the contrary with reference to 
an issue of school district bonds which 
were made payable at St, Pauls, Minn. 
with New York Exchange. An ex- 
tended opinion is given by the court, 
which we will attempt to summarize: 


The provision for an indefinite sum called 
‘““exchange” renders it impossible to ascertain 
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how much money is needed to extinguish the 
obligation at maturity, without resort to evi- 
dence of a fact outside the paper. The cer- 
tainty of amount, required by the law must ex- 
ist upon the face of the contract itself, and if 
resort must be had to extrinsic evidence to set- 
tle the sum due, the paper is not negotiable. 
The courts would not be justified in ingrafting 
this exception upon the law merchant. In ana- 
logous cases there would be no escape from 
further modification of the doctrine requiring 
certainty. The spirit of the rule is too vague 
and intangible for the guidance of business 
conduct. The commercial world needs, and 
must have, the certainty of the rule itself in its 
plain interpretation. When a departure from 
its strict letter is once tglerated the whole sub- 
ject is removed (rom df realm of simplicity 
and certainty and transferred to the domain of 
construction, confusion and doubt. What the 
business world needs with reference to such 
matters is not so much a rule based upon prin- 
ciple, as a rule simple, definite and perman- 
ently fixed. All these elements would be de- 
stroyed by the adoption of the exception that 
resort may be had to outside evidence to fix the 
amount of exchange without affecting negotia- 
bility. Itis said that the business world has 
practically agreed that the words ‘‘ with ex- 
change” do not destroy the negotiability of the 
paper containing them. But it is not within 
the power of the people to modify or abrogate 
by usage a settled rule of law. The people 
must change fixed rules by legislation. It is 
by no means certain that there is a concensus 
of opinion on this subject. In the eastern 
states there will doubtless be found many who 
would take issue witi those who assert that 
such paper is negotiable. Furthermore there is 
no need for this usage. The creditor can ac- 
complish the purpose served by the exchange 
provision by specifying in the contract as the 
place of payment the place to which he desires 
the money remitted. It is said that the amount 
of exchange is very small. But the amount is 
uncertain, within the meaning of the rule, 
whether a dime or a dollar is to be added to the 
sum by extrinsic proof. An agreement to pay 
the principal sum and interest, and in addition 
the cost of sending the money to New York 
by express, would have been more definite be- 
cause those charges remained fixed for a long 
period, and there would have been certainty 
from the outset how much money it would take 
to pay the debt. But, as exchange may vary 
from day to day, the amount to be paid there- 
for is uncertain, down to the very day of pay- 
ment. Yet no one would contend that an in- 
strument containing a provision for the pay- 
ment of the cost of sending the money to New 
York by express would be negotiable. While it 
would have been practicallycertain from the start 
how much money it would take to comply with 
the contract, the certainty would have resulted, 
not from an inspection of the contract alone, 
but from evidence of an extrinsic fact, not lia- 
ble to change, which however, must be proved 
the same as any other extrinsic fact, by evi- 
dence outside the paper, 
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There is here portrayed to the 


reader the chief reasons leading to op- 
posite conclusions of the courts upon 
the question of negotiability of exchange 
paper. 
honest differences of opinion. 


It is a question admitting of 
Our own 
view is in favor of a rule recognizing 


the negotiability of such paper, The 
parties who make, and the parties who 
deal in it, are not troubled about any 
uncertainty in amount arising from the 
exchange clause. Both maker and 
taker treat the exchange as a mere 
incident, which like the interest, does 
not disturb their calculations, The 
fact that the cir- 
culates commercially is the best evi- 
dence that it is sufficiently certain 
in amount to be available for com- 
mercial purposes ; and this verdict of 
the commercial world should govern 
the courts on such a question. 

The point is not well taken that the 
same purposes could be served by mak- 
ing the paper payable at the place on 
which exchange is given; many good 
commercial reasons can exist, unknown 
to the court, why the present form is 
more desirable. It is the same old story 
of Lombard street making law for 
Westminster Hall; and what is now 
needed is a comprehensive statute of 
Anne, settling for all the states, the cor- 
rect rule upon the subject, and thus nul- 
lifying the injurious results from the 
differences of the courts. Until such 
time as a uniform rule is established, it 
is not safe for banks or commercial 
dealers to give value for exchange pa- 
per, except for that which is enforcea- 
ble in those few states whose courts 
have positively (on an issue involving 
the merits, as distinguished from oditer) 
decided that it is negotiable, and not 
subject to equities. 


very instrument 
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JOHN A. STEWART. 


History tells us that in the year 1638 or 1640, 
King Charles, when in need of money, ‘“‘ force- 
ably borrowed” £200,000 of the merchants of 
London ‘*‘ who had lodged their money in the 
King’s mint in the Tower, which place, before 
banking with goldsmiths came into use in Lon- 
don, was made a kind of bank or repository for 
merchants therein safely to lodge their money, 
but which after this compulsory loan was never 
trusted in that way any more.” 

Two centuries and a half later, we find the 
same necessity on the part of our government 
to borrow money of the people for the purpose 
of maintaining its credit, but the MODUS OPER- 
ANDI is very different. Within the present year 
the secretary of the treasury has twice been 
compelled to call upon the people for loans of 
fifty million dollars each to replenish its gold 
reserve, and these loans have been effected on 
terms very satisfactory to the government. 

John A. Stewart, the subject of the present 
sketch, whose portrait we have pleasure in pre- 
senting to our readers, is the man to whom is 
popularly accorded the credit of bringing to a 
satisfactory outcome this last great loan. By 
his masterful tact and generalship, he succeed- 
ed in organizing a combination of capitalists 
financially able to take the entire issue at an 
exceptionally low rate of interest, thus render- 
ing material aid to the government by success- 


fully placing its bonds in a way, far more bene- 


ficial to it, than could otherwise have been done. 
Modesty is oftentimes the handmaiden of 
genius, and these twin attributes are coexistent 
in the character of Mr. Stewart. He will not 
accept commendation for his part in the bond 
issue; parries all words of praise having him- 
self for the object, by according the chief credit 
tc others. Itis purposed here to sketch in brief 
outline, the life history and personal attributes 
of a man who, although at the head of the 
largest trust company in the country and rec- 
ognized as one of our leading financiers, is yet 
so democratic in his ways that he occupies the 
first office as one enters his magnificent Wall 
street institution, where he is equally accessible 
to the laborer as to the millionaire. 

John A, Stewart was born in Fulton street, 
New York city, August 26, 1822, of Scotch pa- 
rentage. His early education was obtained in 
the public schools. He attended School No, 15 
in East Twenty-Seventh Street; from thence he 


entered Columbia College and, completing the 
literary and scientific course, graduated at the 
early age of 18. Two years later, he was ap- 
pointed clerk of the Board of Education, holding 
that position for ten years, and leaving to ac- 
cept the office of actuary of the United States 
Life Insurance Company. 

During these years, Mr. Stewart's financial 
bent and genius was developing. Asaresult of 
his efforts, the United States Trust Company 
was tormed and chartered by the state legisla- 
ture. He was made the secretary and held that 
post for eleven years, During this period he 
became famous for a thorough knowledge of 
financial matters and rare business acumen. 

When, therefore, in 1864, John J. Cisco, as- 
sistant United States treasurer vacated the 
office, President Lincoln and Secretary of the 
Treasury William P. Fessenden invited Mr. 
Stewart to assume the trust. On a previous 
occasion, when Secretary Chase had made the 
same offer to him, Mr. Stewart had declined to 
accept; but now during the trying times of the 
rebellion when the national safety and credit 
was jeopardized, he felt it his duty to accept the 
position and did so. The skill and ability with 
which Mr. Stewart discharyed the duties of the 
office are mattersof record. Atthe close of the 
war he resigned, and was unanimously chosen 
to fill the presidency of the United States Trust 
Company, which had been made vacant by the 
retirement of Mr. Joseph Lawrence, owing to 
age and impaired health. Over this great trust 
Mr. Stewart still presides, and bids fair so to do 
for many years lo come, 

Mr. Stewart, notwithstanding his principal 
business callings, nevertheless finds time to 
give to other matters, He is prominently 
identified with many large concerns, among 
them the Merchants National Bank, the Green- 
wich Savings Bank, the Equitable Fire Assur- 
ance Society, the City Fire Insurance Company 
and the Liverpool and London and Globe In- 
surance Company. He is one of the managers 
of the New York Eye and Ear Infirmary, and 
has been for many years one of the most en- 
thusiastic of the trustees of Princeton College. 
In 1868, when President McLean’s health be- 
came poor, Mr. Stewart strongly advocated the 
securing of Dr. McCosh’s services, and asa 
result Dr. McCosh came from Scotland to take 
the position he held for so many years. 
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Mr. Stewart is a Presbyterian and when Rev. 
Dr. John Hall became pastor of the Fifth Ave. 
Presbyterian Church, he was one of its most 
enthusiastic members, afterwards becoming 


trustee. He is now a member and trustee of 
the Brick Presbyterian Church. 

Mr, Stewart has been twice married. His first 
wife was Sarah Youle Johnson, daughter of a 
prominent business man, to whom he was mar- 
ried in 1845. She died some years ago, and 
two of the five children of this union now sur- 
vive. Four years ago on November 25, 1890, 
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Mr. Stewart was again married in Baltimore to 
Miss Mary Capron, a daughter of Col. Francis 
B. Capron, of that city. Mr. Stewart, while of 
domestic habits, is a member of many promi- 


rent clubs, among them the Metropolitan, the 
Union League, the Lawyers,’ the Riding and 
Princeton. He lives at the corner of Lexington 
Avenue and Thirty-Seventh Street. Mr. Stewart 
has a genial, happy disposition, and while 72 
years of age, his appearance does not give evi- 
dence that he has passed even three score of 
years, 
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THE CURRENCY PROBLEM. 


RECORD OF THE UNITED STATES TREASURY AS A BANK OF ISSUE 


CONTROLLED 


BY POLITICAL EXIGENCIES. 


[SECOND PAPER. ] 
By ALLEN RIPLEY FOOTE, OF WASHING1ON, D. C. 


‘*Money is a product of man’s labor,— a 
commodity. Itis not any one specific thing, 
but may be almost anything, and is money only 
by reason of its fitness atthe time for the ser- 
vice to be performed. In any given community 
there is a limit to the number of articles pro- 
duced, and in earlier times this limit was very 
much narrower than now, but however limited 
the number of commodities may be, there are 
always one or two that supply the money-want 
more efficiently than others. Now, as almost 
any commodity may be used as money, such a 
thing as a lack of itis not possible so long as 
man continues to be a producer of commodities, 
although he may by false legislation corrupt his 
money or throw restrictions around it, and thus 
lessen its efficiency. All over the world there 
have been examples of such false legislation 
whenever governments conceived it to be their 
function to regulate the value of money.’’* 

‘* The final test of coined money is that it 
shall be worth as much when run into bars as 
when itis in coin. IJf it will stand that test, it 
is world money,—and all coined money should 
stand it.”’+ 


The greatest calamity that has ever occurred 
in the monetary experience of this country, was 
the acts authorizing the issuing of United States 
currency notes, incorporating national banks of 
issue in the form in which they were organized, 
and suppressing state banks of issue by a pro- 
hibitive tax levied tor the purpose of suppres- 
not for revenue, and 
United Supreme 
ing such acts constitutional, 


sion, 
the 


the decisions of 


States court declar- 


These acts were 


proposed, not because they were sound in prin- 
ciple and in conformity with the fundamental 


requirements of the natural law of money, 


but aS war measures, under stress of dire 


necessity. As war measures, sound 


up- 
were en- 
acted by men whose energies were absorbed 


not as 


monetary measures, they have _ been 


held by the courts. These measures 


and overstrained by a supreme effort to perpet- 
uate the Union. 


These acts were not studied 
as sound financial or economic measures. Those 


who enacted them had no knowledge of the 


*The Natural Law of Money, by William Brough, 
pages s5 and 6. 


+ Ditto, page o. 


Their 
of knowledge of the natural law of money 


monetary errors they contained, want 
has 
cost the people thousands of millions of dollars. 
The first cost of these errors was the cost of the 
premium on gold paid by the people of this 
country, in their public and private capacity, 
from 1862 to 1878, inclusive. The want of 
proper monetary intelligence has caused the 
perpetuation of these acts when no necessity 
exists for their continuance. The most exhaust- 
ing and far-reaching cost of these errors results 
from the economic fallacies that they have bred 
in the minds of the people, causing the people to 
believe that the government can make money 
and therefore that itcan make money plenty ;that 
the publictreasury,instead of properly organized 
and controlled banks of issue, is the source from 
which the peoples’ currency should issue. These 
fallacies must be expelled from the minds of the 
people before our monetary legislation can be 
aligned with the requirements of the natural 
law of money. Until this is done we cannot 
secure stability for our currency and banking 
system. Without stability, we cannot induce an 
era of solid and enduring prosperity. To illus- 
trate the force of this statement, reference is 
here made to the burden of currency legislation 
under which the industries and commerce of 
this country have been staggering since the or- 
ganization of the national government, 


RECORD OF CURRENCY LEGISLATION, (1787-1893). 

Adoption of United States Constitution, Sep- 
The Con- 
gress shall have power (paragraph 5) 


=85 


tember 17, 1787:—Article 1, section 8: 
to coin 
money, regulate the value thereof, and of foreign 
coins; and fix the standard of weights and 
measures. Section 10 (paragraph 1) No state 
shall coin money, emit bills of credit or make 
anything but gold and silver coin a tender in 
payment of debts. 


+All datain this paper istaken from “The Money 
of the United States,” by Maurice L. Muhleman, 
Cashier U.S. Sub-Treasury, New York city, 1804, fig- 
ures or fiscal year June 30, 1894, being substituted for 
thoce of June 30, 1893 
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Acts of 1791 and of 1816 incorporating a bank 
of the United States. 

Act of April 2, 1792, establishing the Mint of 
the United States: providing for the free and 
unlimited coinage of gold and silver coins and 
fixing the weight and fineness of the metal to be 
contained in each. 

Acts of June 30, 1812; February 25, 1813; 
March 4 and December 26, 1814; February 24, 
1815 authorizing the issue of treasury notes and 
certificates. 

Actof June 28, 1834, changing the weight and 
finene s of gold coins. 

Act of June 23,1836, directing the distribu- 
tion of the surplus to the States according to 
population, in four installments; three of these 
installments were paid, the same being some- 
what in excess of $28,000,000. The fourth in- 
stallment has never been paid. The disaster of 
1837 left the treasury poor, and further issues of 
notes were resorted to. The amounts author- 
ized by the acts passed each year aggregated 
$31,000,000, payable in one or two years, with 
interest at not more than 6 per cent. nor less than 
1 mill ($0,001) per cent. Two millions were act- 
ually issued at this latter rate. The authority 
to reissue notes received for public dues brought 
the entire issue to over $47,000,000; more than 
$46,000,000 were retired by 1845; but very few 
of these notes are now unredeemed. 

Act of January 18, 1837, changing the weight 
and fineness of gold and silver coins. 

Acts of 1846—1847 authorizing an issue of 
$33.000,000 at rates of interest same as in 1837; 
only $809,900 of these notes were reissued; all 
but $200,000 were retired prior to 1851. 

Act of March 3, 1849, providing for the coin- 
age of twenty-dollar gold pieces. 

Act of March 3, 1851, providing for the coin- 
age of three-cent pieces. 

Act of February 21, 1853, changing the weight 
and fineness of fractional coins. 

Acts of 1857; 
1860, and March 2, 1861, authorizing issues of 


December 23, December 17, 
notes bearing interest from 3 to 12 per cent. 

Act of July 17, 1867, authorizing issue of $s50,- 
000,000 treasury notes and $140,094,750, 3 years 
7 3-10 per cent. interest notes. 

Act of February 12, 1862, authorizing issue of 
$10,000,000; Act of February 25, author- 
izing issue of $150,000,000; Act of June 11, 
1862, authorizing issue of $150,000,000; Act of 
December 31, 1862, making notes receivable for 
custom and all public dues. Acts of February 
25, March 1, March 17, and July 1, 1862, author- 


1862, 
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izing issues of temporary loan certificates. 

Act of February 25, 1863, authorizing forma- 
tion of national banks of issue. Acts of March 
3, 1873, providing for nickel three cent pieces; 
authorizing the issue of gold certificates; author- 
izing an issue of $150,000,000 notes; and author- 
izing the issue of $44,520,000 one-year, 5 per 
cent. notes, and $166,480,000 of two-year, 5 per 
cent, notes, 

In the aggregate, $450,000,000 of United 
States demand notes were authorized. The 
highest amount outstanding at one time was 
$449,338,902, on January 3, 1894. 

Acts of June 3, 1864, amending national bank 
act; June 30, 1864. limiting issue of notes to 
$400,000,000 and $50,000,000 temporarily to re- 
tire temporary certificates, to increase tempor- 
ary loan certificates to $150,000,000; authorizing 
issue of $266,675,440 three-years notes bearing 
6 per cent. compound interest. 

Act of March 3, 1865, limiting issue by na- 
tional banks; March 3, 1865, amending act of 
June 30, 1864, authorizing the issue of $829,992,- 
500 of three-years notes bearing 7 3.10 per cent. 
interest. 

Act of May 16, 1866, providing for a nickel 
five-cent. piece; Act of April 12, 1866, limiting 
retirement of United States notes to $10,000,000 
per month for six months, and $4,000,000 per 
month thereafter. 

Actof March 2, 1867, authorizing issue of 
$50,000,000 3 per cent. certificates of deposit, 
to redeem compound interest notes. 

Act of February 4, 1868, suspending further 
retirement of United States notes. Act of July 
2s, 1868, authorizing issue of $25,000,000 3 per 
cent. certificates of deposit additional. 

Act of March 18, 1869, in which the faith of 
the United States was solemnly pledged to the 
payment, in coin or its equivalent, of the U.S. 
notes, and to make provision at the earliest 
practical period for their redemption in coin. 

Act of July 8, 1870. authorizing $678,000 five- 
Act of 
1870, increasing authorized issue of 


years, 4 per cent. certificates of deposit. 
July 12, 
national bank notes by $54,000,000, 

Act of June 8, 1872, authorizing issue of cur- 
rency certificates, 

Act of February 12, 1873, revising coinage 
laws, providing for three-dollar gold pieces and 
omitting the coinage of silver doliars. The 
total coinage of silver dollars prior to 1873 was 
$5,045,535. 

Act of June 20, 1874, fixed the maximum of 
United States notes at $382,000,000. 
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Act of January 14,1875, remitting mint charge 
for coinage of gold, making the coinage of gold 
free; provided for the redemption of United 
States notes in coin on and after January 1, 
1879, and repealing all provisions limiting the 
increase or decrease of national bank notes. 

Act of February 28, 1878, authorizing the coin- 
age of silver dollars ot not less than $2,000,000 
nor more than $4,000,000 worth of silver bullion 
monthly, and the deposit of the same in the 
treasury for silver certificates. Act of May 31, 
1878, prohibiting the further cancellation of 
United States notes and directing the reissue of 
such as might be received or redecmed by the 
treasury, fix the amount outstanding at $346,- 
681,016, as it was at the close of business on the 
day the act was approved. 

Act of February 26, 1879, authorizing an issue 
of $40,012,750 refunding certificates 4 per cent., 
interest payable on conversion into 4 per cent. 
bonds. 

Act of July 12, 1882, limiting issue of gold 
certificates by suspending the same whenever 
the amount of gold coin and bullion in the 
treasury, reserved for the redemption of United 
States notes, should fall below $100,000,000; 
also permitting national banks to hold silver 
certificates as a part of their reserve; and pro- 
viding for the extension of the charters of na- 
tional banks for an additional period of twenty 
years, 

Act of July 14, 1890, discontinuing the coin- 
age of silver dollars after July 1, 1891, and lim- 
iting it thereafter to the amount required to re- 
deem treasury notes authorized by the act, 
which provided for a mandatory purchase of 
4,500,000 ounces of fine silver each month and 
give in payment for the same treasury notes re- 
deemable in coin, and declaring it to be ‘the 
estab:ished policy of the United States to main- 
tain the two metals (gold and silver) on a parity 
with each other, upon the present legal ratio 
{15.988 to 1) or such ratio as may be provided by 
law.” In order to accomplish this, it became 
necessary, when treasury notes were presented 
for redemption, to pay on demand either gold 
or silver as the holder prefer. The gold reserve 
was used to redeem in gold, when demanded, 
notes issued under this act and the fund conse- 
quently diminished rapidly, until in April 1893, 
it was below $100,000, 000. 

Act of November 1, 1893, repealed the portion 
of the law of 1890, directing the purchase of 
silver and the issue of treasury notes. 

This legislative record shows conclusively 
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that we can never havea stable currency and 
banking system until we adopt a system that 
will accord in every particular with the natural 
law of money. During acentury of national leg- 
islation from 1787 until now,[and half a century 
of legislation by the several states, from 1787 
until 1864, no account of which ishere given]; a 
century of experiments, makeshifts, and expe- 
dients, to provide the people with currency, 
there was no change in the natural law of 
money. It was true in 1787 and it is true to- 
day, that ‘‘such a thing as a lack of sound cur- 
rency is not possible so long as man continues 
to be a producer of commodities unless by false 
legislation he corrupts his money or throws 
restrictions around it that lessens its efficiency.” 


THE PAYMENT OF THE PUBLIC DEBT, 


All paper currency, interest-bearing notes 
and bonds issued previous to 1861 that have 
been presented, have been redeemed or con- 
verted into new bonds. 

Interest-bearing notes were issued from 1861 
to 1865, amounting to nearly $1,450,000,000, 
This vast amount has been redeemed or con- 
verted into bonds, excepting about $360,000. 

Temporary loan certificates were issued and 
reissued from 1862 to 1864 mounting to $716,- 
099,247. They have all been retired excepting 
about $3,000. 

Certificates of indebtedness bearing 6 per 
cent. interest were issued from 1866, 
amounting to $561.733,241. They are all paid 
excepting about $4,000. 

Certificates of deposit bearing 3 per cent. in- 
terest were issued and reissued from 1867 to 
They have all 
been redeemed excepting about $5,000, 

Certificates bearing 4 per cent. interest, were 
They 


1862 to 


1865, amounting to $88,155,000. 


issued in 1870 amounting to $678,000. 
have all been paid. 

Refunding certificates bearing 4 per cent. in- 
terest, when converted into 4 per cent. bonds, 
were issued in 1879 amounting to $40,012,750, 
Up to November 1, 1893, they had all been con- 
verted into bonds excepting about $64,690. 

Fractional currency was issued from 1862 to 
to $368,724,079 45. Up to 
June 30, 1894 there was outstanding, $15,273,- 
075-75. 

The bonded debt in 1866 was $1,213,000,000, 
It reached its highest pointin 1869, when it was 
In 1879, the year in which 


1867, amounting 


$2, 166,000,000, 
specie payment was resumed, it was $1,952,- 


000,000, It decreased every year thereafter 
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until 1892 and 1893 when it was $649,000,000, 

Increasesin the bonded debt were made in the 
years 1867, 1868, 1869, 1874, 1878 and 1879, asthe 
result of funding interest-bearing notes,tempor- 
ary loan certificates, certificates of indebtedness 
and other interest-bearing paper. 

The bonded debt was increased $100,000,000 
in 1894 by the sale of bonds tocover deficiencies 
caused by insufficient revenue and to strengthen 
the gold reserve. 

All payments of the public debt have been 
made This record 
proves the ability of the people of this country 
to pay all obligations on demand in gold and 
to maintain a gold standard of values. 


in gold, or gold values. 


RESUMPTION OF GOLD PAYMENTS THE MAIN- 


TENANCE OF A GOLD STANDARD OF VALUES, 


AND 


The treasury began the redemption of United 
States notes in gold on demand, January 1, 
1879, with over $114,000,000 of gold in excess 
of outstanding gold certificates. The redemp- 
tion forthe first month amounted to only $1,- 
571,725, and the entire amount redeemed (after- 
wards reissued) to June 30,1894, was, $163,098,- 
829. 

On August 13, 1890, the treasury commenced 
issuing treasury notes of 1890 in payment for 


silver bullion. The issue of these notes out- 
standing June 30, 1894. was $152,554,417. The 
amount of these notes redeemed in gold up to 
June 30, 1894 was $67,154,562. Only about 
$5,000,000 had been redeemed in silver up to 
thattime. All redeemed notes are reissued. 
$155,931,002 is the highest amount of treasury 
notes issued. 

The lowest amount of free gold in the treas- 
ury in 1879, the yearin which gold payments 
were resumed, was, January 31, $116,600,000. 
With the resumption act in operation, the 
amount increased until on October 31, 1579, it 
was $157,000,000, It reached the highest point 
March 31, 18858, when it was $218,800,000. On 
May 31, 1890, it was $190,500,000. The sil- 
ver purchase Act was enacted July 14, 1890, 
and repealed November 1, 1893 on which date 
the amount of free gold in the treasury was 
only $84.300,000, In February, 1894, under 
authority of the refunding act of July 14, 1870 
and the resumption act of January,14, 1575, the 
secretary of the treasury sold $50,000,000 of Io 
years, 5 per cent. bonds, to obtain gold to 
strengthen the reserve. These bonds were 
sold at a premium and netted the treasury $58-, 
660,917.63 in gold. After the gold so ob- 
tained was added to the reserve, its amount 
continued to fall until on August 9, 1894, 
it was $52,187,000, the lowest point ever 
reached. On November 22, 1894, it was 
but $59,054,249. Another issue of $50,000,- 
ooo of Io years, 5 per cent. bonds was sold 
in November, 1894. These bonds netted the 
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treasury $58,538,500 in gold, which raised the 
reserve to $111,142,000 on December 6th, 1594. 

The loss of gold by the treasury is largely the 
result of a doubt of the disposition of the people 
of this country to maintain a gold standard of 
values. In the light of their record in paying 
the public debt, there cannot be, nor is there any 
question as to their ABILITY to do so. The 
doubt as to their DISPOSITION to do sois entirely 
the result of unwise legislation. 

The acts of April 12, 1866, and February 4, 
1868, were not intended to make a departure 
from the gold standard. This factis proved by 
the actof March 18, 1869, solemnly pledging 
the faith of the United States to the payment of 
all United States notes in coin or its equivalent 
and to make provision at the earliest practical 
period for their redemption in coin. When this 
pledge was enacted, gold was practically the 
only coin in use in the United States and there- 
fore was the only coin that could have been in- 
tended by the act. 

The silver dollar was then an obsolete coin, 
The law had permitted the free coinage of silver 
since April 2, 1792, yetthe total amount coined 
prior to 1873 was only $8,045,838 while the 
amount of gold coined during the same period 
was $781,656,541. The silver dollar was not 
a standard of value for about thirty-five 
years previous to 1873. There had practically 
been no silverin circulation during that time, 

The gold dollar, not the silver dollar, as is 
popularly supposed, was the standard doilar of 
value for the generation preceding 1873. 

Our silver legislation is the cause of the 
doubt of our DIspPosITiON to maintain a gold 
standard of values. The opportunity for this 
legislation was caused by the failure to provide 
an elastic currency redeemable in gold when 
the first demand for mere currency made itself 
manifest in the acts of April 13, 1866, and Feb- 
ruary 4, 1868. 


DEMAND FOR CURRENCY AN UNWISE ANSWER. 


The act of May 31, 1878, prohibiting the fur- 
ther cancellation of United States notes and di- 
recting the reissue of such as might be received 
or redeemed by the treasury; ef February 28, 
1878, requiring the purchase and coinage of 
$2,000,000 worth of silver every month, the 
coined silver to be retained in the treasury and 
silver certificates, redeemable in coined silver, 
to be issued therefor; of July 14, 1890, requiring 
the purchase every month of 4,500,000 ounces 
of silver to be paid for in treasury notes redeem- 
able in coin; all of these acts are an unwise 
answer to a demand for more currency, These 
acts are evidence of the fact that the unsound 
currency legislation, enacted as war measures, 
started the people in the wrong direction. It 
caused them to believe that the government can 
make money, and that, to have money plenty it 
is only necessary to require the treasury to issue 
more paper currency. The unwise monetary 
legislation of 1878 and 1890 is the cutgrowth 08 
this fundamental error. Thecostcf the panic 
of 1893 is a part of the penalty the people have 
paid as the price of this error. 
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POWER OF THE COURTS TO COMPEL DECLARATION OF 
BANK DIVIDENDS. 


An interesting judicial exposition of the rights of minority stockholders. 


(Below, we give in full, the discussion of Judge Vann, 
of the New York supreme court, at Syracuse, leading 
to a decision that the directors of the Third National 
Bank of that place, must declarea stated dividend out 
of the bank’s surplus. The action was by minority 
stockholders against directors of the bank to compel 
payment of a dividend. Thecasehas been previously 
briefly referred to inthe Journal, but an action and 
decision of this character are of such rare occurrence 
in banking annals, and the opinion of the court is of 
such interest to all bankers, that its full publication 
is warranted. We omit the voluminous statement of 
specific facts which are sufficient!y summarized in the 
following language of the court: 

“ These facts, with others not mentioned, leave no 
doubtin my mind that Lucius Gleason and Henry 
Lacy (president of the bank) in adopting and persist- 
ing in the poicy of paying no dividends, acted with- 
out reasonab!e cause, and in bad faith, for the purpose 
of punishing the minority interest, and at the same 
time securing advantages for themselves and their 
friends which the other stockholders did not enjoy; 
that their professed object of strengthening the bank 
was on ya pletext to conceal their abuse of power; 
that it was the object of the will, note, and agreement 
toenable Lacy to ;erpetuate such policy after the 
death of Mr. Gleason; that said policy was continued 
by him after that event, in the same way and for the 
same purpose; and that a majority of the other direct- 
ors have, some through carelessness, others through a 
sense of obligation or through fear,acquiesced in such 
policy,and aided in carrying it into effect by so voting 
as to express the wishes of Mr Gleason and Mr. Lacy, 
1ather than their own judgment. Thus, although not 
guilty of intentional fraud, their conduct had the same 
effect as fraud, and ca!ls for the same redress.” The 
discussion by Jud. e Vann follows): 


The question arises whether there is 
While 
courts have required business corpora- 


any remedy for these wrongs 


tions to divide surplus profits, no case 
is cited where they have ordered a bank 
to declare a dividend, but nocase seems 
where such facts were 
presented to a court forits judgment. I 
approach the subject with cavtion, real- 
izing its delicacy and importance. In 
authorizing the formation of business 
corporations, the law has two objects in 
view: (1) To make the corporationstrong 
so that the public can safely deal with 


to have arisen 


it; (2) To permit a reasonable division 
of its surplus earnings among the stock- 
holders, so as to attract the investment 
of capital. When the first is accom- 
plished, the second is authorized. The 


first is effected by certain mandatory 
provis ons, which must be complied 
with, not only in forming the corpora- 
tion, but also in the management of its 


affairs after organization has been per- 
fected, The second object is sought to 
be attained by certain permissive pro- 
visions, under the theory that self- 
interest will impel the stockholders, 
through their directors, to secure a 
proper return upon their investments. 
The management of a corporation is in- 
trusted to directors, who are elected by 
the stockholders by a vote of a majority 
of shares. The directors have a two-fold 
duty to perform,—to obey those provis- 
10ns of law made to strengthen the cor- 
poration for the security of the public, 
and, as trustees fur the stockholders, to 
promote their interest by the exercise of 
good faith and honest judgment. The 
courts will not interfere with the efforts 
of directors to strengthen a corporation 
in any way authorized by law, where 
that is the real object, and not a pretext 
to conceal an illegal purpose. They will 
neither require nor permit directors to 
depart from the regulations of any pub- 
lic officer, made according to laws au- 
thorizing him to supervise the affairs of 
corporations, and they will lend their 
aid to such officers, in order to make 
their supervision effective. People v. 
Ballard, 134 N. Y, 269. The directors, 
in the discharge of their duties to the 
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public, are protec'ed only by absolute 
obedience to the law, even good faith 
being no excuse for violating the gov- 
erning statute; but, in discharge of 
their duties to the stockholders, good 
faith is the standard of action. Direct- 
Ors are not required to be wise, but they 
are required to be honest. Errors of 
judgment are excused, even if they re- 
sult in disaster to the stockholders; but 
bad faith, whether exercised to gratify 
malice or to promote personal interests, 
is condemned by the courts, which are 
zealous to find a remedy for the breach 
of trust. Jurisdiction is assumed by 
courts of equity from their right to su- 
pervise trusts, and to call trustees to an 
accounting. The property of private 
corporations 1s in the nature of a trust 
fund, under the control of directors as 
trustees, for the benefit first of creditors 
and next of stockholders. Strictly speak- 
ing, the corporation holds the property 
in trust for the creditors and stockhold- 
ers, and the directors are its agents to 
discharge the trust. But while the di- 
rectors may not be technical trustees, 
because they do not have the legal title 
to the property, still, as a corporation is 
a mere idea or legislative fiction, inca- 
pable of thinking or acting for itself, 
and its directors are empowered to think 
and act for it, they are charged with 
the duties and responsibilities of actual 
trustees. 2 Pom. Eq. Jur. $$1088, 1097; 
Potter. Corp. § 330; Taylor v. Railway 
Co., L. R. 2 Exch. 379; Ervin v. Navi- 
gation Co., 27 Fed. 625, 630. 

Primarily, the corporation has the 
right, as a beneficiary of an implied 
trust, to call the directors to account; 
but, as this is not practicable while the 
same persons continue directors, the 
stockholders may commence the action 
in their own names, on making the cor- 
poration a party defendant. While all 
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the decisions hold that the general pow- 
ers of a corporation reside in its direct- 
ors, and that the ordinary power of the 
stockholders is confined to the choice of 
directors, they all proceed upon the 
theory that the directors, as trustees, 
must act in good faith, and unless they 
do so the courts wil restrain or compel 
action in the interest of the aggrieved 
stockholders as justice may require. 
Thus, directors have been restrained, 
upon the application of stockholders, 
from misapplying funds (Carpenter v. 
Railroad Co., 5 Ab. Pr. 277;) from so 
violating the charter as to hazard its 
forfeiture (Rendall v. Palace Co., 4 Kay 
& J. 326); from transferring property 
with intent to injure a_ stockholder 
(Kelly v. Mining Co. 4 Hun, 632); from 
unfairly discriminating between stock- 
holders, so as to give one an advantage 
over the other (Luling v. Insurance Co., 
45 Barb. 510); from socontracting with 
themselves, in the name of the corpora- 
tion as to secure an undue advantage at 
its expense (Wardell v, Railroad Co., 
103 U. S. 651, 658); from obtaining a 
valuable and exclusive privilege through 
their control over the corporation (Koeh- 
ler v. Iron Company, 2 Black, 715, 
720). 

The courts have not only restrained 
directors from performing unauthorized 
acts, but they have also awarded affirm- 
ative relief, by compelling the perform- 
ance of acts required by good faith to 
the stockholders. Thus, they have com- 
pelled directors to perform a duty im- 
posed by statute (People v. Cummings, 
72 N, Y. 433); to defend against un- 
founded and illegal claims (Bronson v. 
Railroad Co., 2 Wall. 283, 302); to 
resist the collection of a tax which the 
directors themselves believed was im- 
posed in violation of law (Dodge v. 
Wooisey, 18 How. 381); to declare a 
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dividend where the surplus warranted 
it, and the by-laws provided for it ( Bel- 
fast & M. L. R. Co, v. City of Belfast, 
77 Me. 445. 454); to declare a dividend 
where the right was not only clear, but 
fixed by contract (Boardman v. Railroad 
Co. 84 N. Y. 157); to pay over to a 
stockholder his share of corporate 
moneys that have been misapplied, but 
which ought to have been divided as 
dividends (Brown v. Railroad Co., 27 
Hun, 342; Richardson v. Railroad Co., 
44 Vt. 613; Dent v. Tramways Co, L. 
R. 16 Ch, Div. 344). 

The sanction of the courts to precise- 
ly such an action as the one under con- 
sideration has thus far been by intima- 
tion, rather than decision. Thus, in 
Scott v, Fire Co., 7 Paige. 198, 203, it 
was said that if the directors of an in- 
surance company should, ‘‘ without 
reasonable cause, refuse to divide what 
is actually surplus profits, the stock- 
holders are not without remedy, if they 
upply to the proper tribunal.” While 
this was not necessary in order to decide 
the case then in hand, it has been re- 
ferred to with approval by many courts 


of last resort, and has been criticized by 
none to which 
called. In Seeley v. Bank, 78 N. Y. 608, 
8 Daly, 400, it was held that where a 
nationai bank reduces its capital under 


my attention has been 


the statute the whole of the capital set 
free by the reduction must be returned 
to the stockholders, and that no portion 
of it can be retained as a surplus fund, 
or for other purposes. In Williams v. 
Telegraph Co., 93 N. Y. 162, 192, the 
court said: 

**When a corporation has a surplus, 
whether a dividend shall be made, and, 
if made, how much it shall be, and when 
and where it shall be pavable, rest in 
the fair and honest discretion of the di- 
rectors, uncontrollable by the courts.” 
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If the discretion is not fairly or hon- 
estly exercised, the inference is that the 
courts should interpose in behalf of the 
injured stockholder. In McMab v. Man- 
ufacturing Co.. 62 Hun. 18, it was held 
‘-that the rate of dividend to be paid, 
and the amount of surplus to be retained. 
by a corporation, must rest in the fair 
and honest discretion of its trustees.” 
In that case there was no reason for 
doubting or impeaching the good faith 
of the trustees, and there was no occa- 
sion for interference, but the principle 
that good faith is required was recog- 
nized. In Brown v. Railroad Co., 27 
Hun, 342, the plaintiff, a stockholder 
suing in behalf of himself and all other 
stockholders willing to unite, alleged 
that the corporation and its president 
had converted and misapplied corporate 
moneys, and refused to account for the 
same; that they had withheld dividends, 
and kept false books of account,—and 
demanded that they account for and 
pay over to him his share of said moneys, 
which ought to have been divided in the 
form of dividends among the stockhold- 
ers. The demurrer interposed by the 
corporation, that the complaint did not 
state a cause of action, was overruled, 
This case, especially when the original 
complaint is examined, bears a strong 
analogy to the case under consideration. 
1 Sup. Ct. Cas. 1880 (4th Dept.) 

An instructive case was recently de- 
cided by the court of 
Michigan. 


resort in 
It appeared that for seven 
years a stockholder, who owned a ma- 
jority of the stock, elected himself and 
two of his dummies as directors, 


last 


and 
caused the board to vote a large salary 
to him as president. By reason of this 
and other acts of like character, the cor- 
poration failed to pay dividends; and 
upon the suit of a minority stockholder 


the court took the management away 
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from the directors altogether, appointed 
a receiver, and dissolved the corpora- 
tion. Miner v. Ice Co., 93 Mich. 97. 

In Fougeray v. Cord (N, J. Ch.) 24 
Atl. 499, a corporation with but three 
stockholders was controlled by two of 
them, who voted large salaries to them- 
selves, and refused to declare dividends, 
although there wasa good surplus. The 
court not only ordered a dividend, but 
intimated a division of all the assets 
might be ordered on account of the 
The action of 
the federal courts in dealing with a 


fraudulent management. 


tyrannous majority of stockholders in 
disregard of the rights of the minority 
may be seen in the following cases: 
Sellers v. Iron Co., 13 Fed. 20; Davis 
v. Railway Co., 22 Fed. 883. The ele- 


mentary writers all agree that stock 
holders have a remedy, if the directors 
do not act in good faith in refusing to 


declare adividend. Thus, in Waterman 


on Corporations, it is said: 


‘* The managers of a corporation are clothed 
with a large discretion with reference to the de- 
claration of dividends. They may be compelled 
to exercise their discretion if they improperly 
fail or refuse todo so. But, when they have 
exercised it without any violation of the charter, 
their action cannot be disregarded or controlled 
by a court at the instance of a stockholder, un- 
less it is shown to have been an abuse of their 
discretion, or the result of bad faith, ora willful 
neglector breach of duty. , , , Should they, 
without reasonable cause, refuse to divide what 
is actually surplus profits, the stockholders are 
not without a remedy.”’ 2 Wat. Corp. 148-150. 
‘* The doctrine that where a corporation is about 
to exceed its powers, by applying its property to 
objects beyond the authority of its charter, a 
court of equity will grant relief toa minority of 
its stockholders, who dissent from such use of 
its funds, necessarily results from the principle 
that the corporation and its directors are trus- 
tees, and as such may be called into a court of 
equity, either for an account, ortorestrain them 
from mismanagement of the corporate property 
especially fora fraudulent mismanagement of 
it, or for the purpose of compelling the corpor- 
ation to declare dividends from its surplusearn- 
ings, when such dividends are needlessly and 
improperly withheld.” Id. 154. 

‘* The discretion of the directors in the matter 
of declaring or refusing to deciare a dividend is 
not absolute. The courts exercise a supervisory 
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power in this matter; and, where there is a 
clear abuse of power in refusing to declare a 
dividend, a court of equity will, at the instance 
of any shareholder, compel the proper author- 
ities to declare and pay the dividend.” Cook, 
Stock, Stockh. & Corp. Law, § 545. 

‘*If a majority of the stockholders or direct- 
ors of a corporation wrongfully refuse to declare 
a dividend and distribute profts earned by the 
company, any shareholder feeling aggrieved 
may obtain relief in a court of equity.” 1 Mor. 
Corp. § 448, et seq. 

‘* While a right to a dividend is no debt until 
the dividend is declared,the stockholders are not 
remediless in case the directors, withoutreason- 
able cause, refuse to divide the surplus profits. 
They may be compelled in such cases to make 
the distribution.”” 2 Beach, Corp. § 602. 

** Should the directors act illegally, wantonly, 
or oppressively, and wilfully abuse their dis- 
cretion, in refusing to declare a dividend, where 
the right to one is clear, and there are funds 
from which it can properly be made, a court of 
equity will compel the directors or trustees to 
declare and pay such dividend as the funds ac- 
cumulated will warrant.” Kerr, Bus. Corp. 
189. 


See, also, Ang. & A, Corp §§ 391-393; 
Potter, Corp. 100; Spel. Priv. Corp. 
441, 442; Pierce, R. R. 122; Smith v. 
Manufacturing Co., 29 Ala. 503, 508; 
Park v, Locomotive Works, 4o N, J. 
Eq, 114, 118; March v. Railroad Co., 43 
N. H. 515; Taylor v. Exporting Co,, 5 
Ohio, 165; Pratt v, Pratt, 33 Conn. 446, 
456; Beers v. Spring Co., 42 Conn. 17- 
27: Belfast& M. L. R Co., v. City of 
Belfast, 77 Me. 445, 454, I Atl. 362; 
Hazeltine v. Railroad Co., 79 Me. 411, 
10 Atl. 328; Hunter v. Roberts, Throp 
& Co., 83 Mich. 71, 47 N. W. 131; Ely v 
Sprague, Clarke, Ch. 351; Richardson 
v. Railroad Co., 44 Vt. 613; State v. 
Bank of Louisiana, 6 La. 745, 763; Bar- 
nard v. Railroad Co., 7 Allen, 512, 521, 

From the authorities cited the rule 
mav fairly be drawn that where, without 
doubt, the surplus of acorporation prop- 
erly applicable to a dividend is ample 
for the purpose, and the directors, or a 
majority of them, acting in bad faith 
and without reasonable cause, refuse to 
declare a dividend, the courts will in- 
terpose in favor of those stockholders 
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who otherwise would be without remedy. 
Such is the case now before the court, 
and it follows that the plaintiffs are 
entitled toa decree requiring the defend- 
ants to declare a reasonable dividend, 
provided the practice pursued is regu- 
lar, 

The learned counsel for the defend- 
ants, in his able argument, insisted that 
the complaint should be dismissed be- 
cause the plaintiffs suein their own be- 
half only, and not also in behalf of all 
other stockholders who might come in 
and unite in the action. As this objec- 
tion, however was raised neither by an- 
swer nor demurrer, it has been waived, 
Code Civ. Proc. §$§ 488, 498, 499; Trem- 
per v. Conklin, 44 Barb. 456, 44 N. Y. 
58; Merritt v. Walsh, 32 N. Y, 685. 

It is also suggested that, as a national 
bank is the creature of the federal gov- 
ernment, it is not within the jurisdiction 
of a state court to interfere with the in- 
ternal affairs of such a corporation. 
This would, perhaps, be the rule, had 
not congress provided otherwise. Os- 
born v. Bank, 9 Wheat, 738. Any doubt 
as to jurisdiction, however, is dispelled 
by a reference to the statutes of the 
United States, one of which provides 
“that the jurisdiction for suits hereafter 
brought by or against any association 
established under any law providing for 
national banking associations, except 
suits between them and the United 
States, or its officers and agents, shall 
be the same as and not other than the 
jurisdiction for suits by or against banks 
not organized under any law of the 
United States which do or might do 
banking business where such national 
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vanking associations may be doing busi- 
ness when such suits may be begun; 
and all laws, and parts of laws, of the 
United States inconsistent with this pro- 
viso be, and the same are hereby re- 
pealed.” U.S Stat. 1882, c. 290, § 4. 


A later act provides, ‘‘ that all national 
banking associations established under 
the laws of the United States shall, for 
the purposes of all actions by or against 
them real, personal or mixed, and all 
suits in equity, be deemed citizens of the 
states in which they are respectively lo- 


cated, and in such cases the circuit and 
district courts shall not have jurisdiction 
other than such as they would have in 
cases between individual citizens of the 
same state.” St. U. S. 1888, c. 866, $4; 
Bank v. Cooper, 120 U. S, 778, 781; 
Petri v. Bank, 142 U. S. 644, 649. 

The only questions remaining relate 
to the amount of the dividend to be de- 
clared, and the costs of the action, After 
careful reflection, I have reached the 
conclusion that the bank should pay a 
dividend of not less than Iz per cent,, 
leaving it to the discretion of the direct- 
ors to increase the amount, if they think 
best. The bank can readily pay a 
larger dividend, but I wish to be on the 
safe side, and to make a conservative 
decision. This is but little, if any, 
more than enough to pay the taxes as- 
sessed upon the stock during the period 
that the dividends have been suspended. 
The decree to be entered may provide 
for payment of one half the amount 
within 60 and the other half within go 
days after entry of judgment, with leave 
to the directors to pay the whole at an 
earlier date if they prefer. 
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BANKING LAW. 


puis department embraces all the newly decided cases of importance to bankers, bank counsel and bank di- 
rectors. The experiences they disclose are likewise worthy the careful attention and study of the merchant 


the depositor, and the bank student seeking advancement. 


herein, will be furnished on application. 


Further information regarding any case published 


NATIONAL BANK AS INVESTMENT BROKER. 


Cashier’s Receipt of Money for Investment in Stocks, which he Embezzles, binds Bank for its Re- 
turn; and it Cannot Escape Liability on the Ground that the Transaction was Beyond 
its Powers, and that Cashier Acted in his Individual Capacity. 
L Herbette v. Pittsfield National Bank, Supreme Judicial Court of Massachusetts, 
October 17, 1894. 


1. Where money is deposited with the cashier of a bank under an agreement that it shal' be invested by the 
bank in bonds and stocks, the bank is liable for the return of the money, no investment having been made, 
though theagreement for its investment by the bank was ultra vires. 

2. Nor does the fact that the cashier embezzled the money affect the bank's liability. 

3. An envelope, oa which the sums paid into and drawn out of a bank by a depositor are entered by the 
cashier, is admissible against the bank to show the state of his account. 

4. On the question whether’ a transaction with the cashier of a bank was in his individual or official capacity, 


evidence of similar transactions is admissible. 


5. Where a deponent who is outside of the state, attaches to his deposition cop‘es of papers instead of the or- 
iginals, the court, in i's discretion, may allow them to be read. 

6. Testimony that the cashier of a bank failed to enter deposits on its books is not admissible as against the 
depositor to show that the deposits were made with the cashier in his individual capacity 

7. The erroneous exclusion of evidence is rendered harmless by a finding on the point it tended to prove in 


favor of the party offering it 


8. Where a deposit in a bank is made with the cashier, who fails to make an entry thereof on the books of the 
bank, the bookkeeper can not testify, from knowledge acquired merely from its books, whether the depositor 


had any account with the bank. 


Action by Camille L’Herbette against 
the Pittsfield National Bank to recover 
money deposited with its cashier for in- 
vestment. Judgment for plaintiff. 

Following is the opinion on appeal, af- 
firming the judgment below: 


ALLEN, J. At the trial the issue was 
clearly defined whether the money was 
paid to Francis, the defendant’s cashier, 
in his individual capacity, to be used by 
him individually for the plaintiff, or 
whether it was paid to him as cashier of 
the bank, and as and for a deposit in 
the bank, According to the findings of 
the jury, the plaintiff deposited his 
money with Francis acting as cashier of 
the defendant bank, and Francis re- 
ceived the same acting in that capacity, 
and not in his individual capacity, An 
agreement was made that the money 


should draw interest, but there was no 
usage of the bank authorizing the cashier 
to allow interest on deposits, and the 
jury allowed none in their verdict. The 
defendant bank did not actually receive 
The de- 
posits were upon the distinct under- 
standing and 


the money from the cashier. 

agreement with Francis 
as cashier that the same should be in- 
vested by the bank in stocks and bonds 
for the plaintiff. The scope of the last 
finding is not clearly defined, but it has 
not been assumed by counsel on either 
side that the money was to be invested 
by the bank at its mere discretion, and 
without previous directions from or as- 
sent of the plaintiff, The argument for 
the defendant is that national banks 
have no authority to deal in stocks or 
bonds, or to act as brokers or agents 


for others ia the purchase of them; and 
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also that an agreement by the cashier 
that deposits should draw interest was 
beyond his authority and not binding 
upon the defendant. Let these positions 
of the defendant be assumed, without 
discussion, to be correct. Assume also 
that the plaintiff was bound to take no- 
tice of the limitation of the power of the 
bank and of the authority of the cashier 
in these respects. It follows certainly 
that he could not enforce these agree- 
ments, but it does not follow that he 
could not recover back his money with- 
out interest, no investment of it having 
been made for him by the bank or by 
the cashier. There is no doubt that 
the cashier was a proper officer of the 
bank to receive deposits of money at the 
bank in its behalf (Morse, Banks, sec. 
161), and there was nothing criminal or 
immoral in either of the agreements 
made by him. If those agreements were 
invalid because ultra vires or unauthor- 
ized, there certainly would be no reason 
why the bank should not be held to re- 
fund to the plaintiff his money on de- 
mand, provided the bank had actually 
received it. The fact of the cashier's 
making the invalid agreements at the 
time of receiving the deposits would not 
entitle the bank to retain the money for 
its own use, or debar the plaintiff from 
recovering it back. Nordoes the fact that 
the money, by reason of the cashier’s 
misappropriation of it, did not actually 
come to the use of the bank, make any 
difference. The dealing between the 
plaintiff and the cashier was at the bank, 
and it was on the footing that in receiv- 
ing the money the cashier represented 
the bank. The money was paid and re- 
ceived as and for money deposited in 
the bank. Suppose that no agreement 


as to the future investment of the money 
had been made, it can hardly be doubted 
that the money paid at the bank to the 
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cashier as and for a deposit in the bank 
and accepted by him as such, would 
be treated as having been received 
by the bank, even though the cashier 
should embezzle it. The agreement was. 
that the money should be invested by 
the bank, not that it should be invested 
by Francis. The making of this agree- 
ment does not impair the obligation 
which rests upon the bank by reason of 
the deposit of the money with its cashier. 
The bank is bound because its cashier, 
assuming to act in its behalf, received 
the plaintiff’s money as money deposited 
in the bank; and the fact of his making 
invalid agreements, if his agreements 
were invalid, that the bank should at 
some time inthe future invest the money 
for the plaintiff, and meanwhile should 
allow him interest upon it, does not have 
the effect to exonerate the bank from its 
liability to refund the money, without 
interest, to the plaintiff on demand, no 
investment thereof having been made by 
it. White v. Bank, 22 Pick, 181; Atlas 
Bank v. Nahant Bank, 3 Metc. (Mass.) 
581, 585-588; Dill v, Wareham, 7 Metc. 
(Mass.) 438; Morville v. Society, 123 
Mass. 129, 137, 138; Davis v. Railroad, 
131 Mass. 258, 275; Bank v. Townsend, 
139 U. S. 67; Spring Co. v. Knowlton, 
103 U. S. 49; Hitchcock v. Galveston, 
96 U.S. 341, 350; Bank v. Gove, 57 N. 
Y. 597. 601; Ziegler v. Bank, 93 Pa. St. 
393; Bank v. Brooks, 3 Browne, Bank 
Cas. 387; Thompson v. Bell, 10 Exch. 
10. 

The defendant excepted to the state- 
ment by the court that, ‘‘ if the directors 
through inattention or otherwise, suf- 
fered the cashier to pursue and practice 
a certain line of conduct for a consider- 
able period of time, without objection, 
the bank will be bound by his acts with- 
in that line of conduct.” It it not nec- 
essary for us to hold that this would be 
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correct as auniversal proposition. The 
defendant’s argument upon itis that the 
bank would not be bound because of the 
cashier’s agreement as to investing the 
money. And the only significance of 
the instruction was that the bank would 
be bound, if the directors suffered the 
cashier to receive money from deposit- 
ors, with an agreement that the same 
should be invested by the bank in stocks 
and bonds. The instruction must be 
considered with reference to the aspect 
of the case to which it was applicable, 
So considered, it was right. Beyond 
this we need not go until the question 
actually arises, 

The defendant also relies on certain 
exceptions in matters of evidence: 

1. As tothe envelope. According to 
the testimony of the plaintiff and his 
daughter, this was used and delivered 
to the plaintiff by the cashier as a state- 
ment of the plaintiff's account in the 
bank in like manner as an ordinary bank 
book is generally used and delivered. 
Money was sent by the plaintiff at dif- 
ferent times, with slips or tickets, to the 
defendant's bank, in substance like ordi- 
nary slipsortickets,accom panying depos- 
its; and the money was withdrawn on or- 
ders addressed to the defendant’s bank, 
resembling ordinary checks. The sums 
so paidin and so withdrawn were en- 
tered by the cashier on this envelope, 
and the entry in one instance was veri- 
fied by his initials, thus: “E.S. F., 
Cas." There was a statement that in- 
terest was to be paid at the rate of 4 
per cent., but no minute of the agree- 
ment to invest the money in the future. 
This envelope was competent as the 
statement by the proper officer of the 
bank, made at the time of actual trans- 
actions, of the sums received and paid 
out, There can be no doubt that an or- 


dinary bank book is competent against 
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a bank for the purpose of showing the 
state of a depositor’saccount. This en 
velope was admissible in like manner. 
Morse, Banks, sec. 103. 

2. On the question whether the plain- 
tiff was dealing with Francis as an indi- 
vidual or with him as an officer of the 
defendant bank, the former transactions 
were competent, being similar in kind. 

3. Although the deponent Parmly, 
who was out of the state, annexed copies, 
instead of the original, of papers to his 
deposition, the court, in its discretion, 
might allowthem toberead___ Binney v. 
Russell, 109 Mass. 55; Williamson v 
Railroad Co. 144 Mass, 148. 

4. Exhibit 19 was competent as tending 
to show that the plaintiff's former deal- 
ings were with the defendant bank, Ac- 
cording to Jackson’s testimony, his firm 
bought the shares in question for the 
defendant bank, taking the certificate in 
the plaintiff's name; and his firm had 
had another account with defendant 
bank for several years, 

5. The testimony of Willis D, Smith, 
was competent as tending to show not 
only that the defendant was in the habit 
of acting for its customers in the pur 
chase of stocks through brokers in Bos- 
ton and New York; but also that the 
former dealings of the plaintiff were 
with the bank, and that the bank kept 
on its books accounts with the two firms 
of brokers who on former occasions had 
bought for the bank the shares, for 
which certificates were, by its direction, 
taken in the plaintiff's name. 

6. Testimony to show that the de- 
fendant did not enter on its books the 
plaintiff's name as a depositor had no le- 
gitrmate tendency to show that the 
plaintiff's transactions were not with 
the bank, This would, at most, be an 
implied denial by the defendant of its 
liability, in the absence of the plaintiff, 
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who cannot be affected by its omission 
to make entries on its books, Sanborn 
v. Insurance Co., 16 Gray, 448, 455; 
Morse v, Potter, 4 Grav, 292, 293. It is 
aow contended that this evidence was 
competent as tending to show that the 
bank never received the benefit of the 
plaintiff's money. Whether this was so 
or not, the jury found this fact in favor 
of the defendant. and no exception can 
now be sustained on this ground to the 
exclusion of the evidence, 

7. The question tothe witness Charles 
C. Francis, who had been a bookkeeper 
for the defendant, ‘‘whether or not to his 
knowledge the plaintiff had any account 
with the bank in 1892 or 1893,” was 
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rightly excluded. His knowledge was 
only that which was shown by the 
books, There was no suggestion that 
he knew anything about the transactions 
with the cashier. He was merely a 
bookkeeper, so faras appears. The de- 
fendant made a general request for a 
ruling that on the whole evidence the 
plaintiff could notrecover. This ruling 
was rightly refused. The evidence was 
sufficient to warrant the verdict for the 
plaintiff. On an examination of the 
whole case, the trial appears to have 
been well conducted, and we find no 
error in any of the rulings which were 
excepted to. 
Exceptions overruled. 


CORPORATE NOTE. 


Promissory Note of Corporation containing Seal Alone, without more, not a sealed instrument, 


and negotiability not affected. 


Question whether seal would, in any event, destroy 


negotiability, doubtful, but not decided. 
Weeks et al. v. Esler, New York Court of Appeals, October 23, 1894. 


Appeal from supreme court, general 
term. 


Action by Francis H. Weeks and 


others, as executors, against Frederic 
From 


B. Esler, on a promissory note. 
a judgment of the general term (23 N. 
Y, Supp, 54) affirming a judgment in 
favor of plaintiffs, defendant appeals, 
Affirmed, 


Gray, J, 
were in the form of promissory notes 
of the Electric Power Company, and 
were signed by ‘Frederic B. Esler, 
President,” and ‘‘ F, A. Lee, Treasurer.” 
The defendant was the payee, and they 
came into the hands of the plaintiff's 
testatrix, for value. Upon the corner 
of each paper were impressed the words 
‘*The Electric Power Company. 
corporated. Seal. 1889.” And 


The instruments sued upon 


In- 
it is 


argued that the presence of this seal de- 
prived them of their negotiable charac- 
ter. We agree with the learned justice 
below that in the absence of any recital 
that the seal of the corporation was 
affixed, and of any evidence to show the 
fact of sealing, or that the corporate 
seal was impressed, or that it was in 
fact the corporate seal which thus ap- 
peared, these notes could not be re- 
garded as sealed instruments. The 
absence of these elements precludes the 
presumption that they were uttered by 
the company as its sealed obligations, 
Assuming that the presence of the cor- 
porate seal upon such an instrument 
or note could affect its negotiability,— 
a proposition as to which we entertain 
grave doubts, but which we do not feel 
called upon now to determine,—we 
think ‘rs? ts mere presence, unaccom 
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panied by a single fact evidencing that 
the company’s officers intended to or 
did affix it, was quite insufficient to have 
any effect upon its apparent character. 
These instruments have the appearance 
of having been made as the company’s 
negotiable promissory notes, and we are 
not disposed to hold that the unexplain- 
ed presence of a corporate seal upon 
them has made them anything else, We 
are unaware of any authority, and none 
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has been brought to our attention, re- 
quiring us to hold otherwise. What- 
ever is claimed for the presumption 
which attaches ordinarily to seals 
of corporations when appearing to be 
affixed to deeds or other instruments, 
in such a case as this it would be 
unreasonable to hold that any pre- 
sumption existed. The judgment ap- 
pealed from should be affirmed, with 
costs. All concur. Judgment affirmed 


THE RULE OF DILIGENCE IN PRESENTING A DRAFT FOR 
PAY MENT.* 


In the Dakotas and California, the common law rule of diligence in presenting sight or demand 
exchange for payment, is superseded by a statute allowing ten days time for presentment, 
the drawer remaining liable in the interim. 


Warner v. Citizens Bank of Parker, Supreme Court of South Dakota, November 
2, 1894. 


1. Section 4544, Comp. Laws, was designed to more definite!y define the time within which a bill of ex- 
change should be presented for payment, and, in that respect, changes the rule of the law merchant in this jur- 


isdiction. 


2. The drawer of a bill of exchange contracts, subject to conditions of notice, to pay at the place where 
the bill is drawn, if the same is not paid by the drawee; so that— 


3 


(Syllabus by the Court.) 


Action by Franklin Warner against 
the Citizens’ Bank of Parker, S. D., to 
recover the amount of certain dishonor- 
ed drafts issued by defendant to plain- 


tiff. 
fendant appeals, 


From a judgment for plaintiff, de- 
Affirmed, 


Ke_vam, J. On the 2nd day of May, 
1893, respondent bought two drafts or 
checks, aggregating $800, of the ap- 
pellant, issued by itself on that day to 
respondent as payee, and drawn upon 
the Columbia National Bank of Chi- 
cago, Ill. On the irth day of May, and 
before said drafts were presented for 
payment, the Columbia National Bank 
failed. The drafts were subsequently, 
on the loth day of June following, pre- 
sented to the drawee bank for payment, 
which was refused. Payment of the 
same was then demanced of the appel- 


3. As be: ween drawer and payee, the place of performance is the place where the bill is drawn. 


lant bank, and was refused; and this 
action was brought to recover the am- 
ount of the same, and costs of protest, 
To a complaint alleging these facts, the 
appellant bank answered that at the 
time of the delivery of the checks or 
drafts to the respondent, and at all 
times thereafter up to its suspension, 
appellant bank had money with the Col- 
umbia National Bank to pay all drafts or 
checks drawn against it, and that, if 
these drafts had been presented for pay- 
ment with due diligence, they would 
have been paid, and that, in consequence 
of respondent’s negligence in failing to 
present the same for payment, the 
amount of money so left on deposit 
with the Columbia National Bank for 
their payment had been lost to appel- 
lant. Respondent moved for judgment 
on the pleadings. Afterwards, and be- 
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fore this motion was decided, appellant 
moved to amend its answer by setting 
up the fact that the common law mer- 
chant, was in force in the state of IIli- 
nois, and that respondent had _ been 
guilty of such negligence and delay in 
the presentation of the drafts for 
payment as, under said law merchant, 
discharged the appellant. The court 
denied the application to amend, and 
gave judgment for respondent. This 
appeal is from such judgment. 

It can hardly be doubted that, gov- 
erned by the rules of the law mer- 
chant, the conceded facts would have 
required a different judgment; but sec- 
tion 4544, Comp. Laws, seems to have 
substituted a new rule of diligence for 
that of the law merchant. After having 
defined a bill of exchange, the section 
cited says: 

“Ifa bill of exchange, payable at sight, or on de- 
mand, without interest, is not duly presented for pay- 
ment, within ten days after the time in which it could, 
with reasonable diligence, be transmitted to the prop- 


er place for such presentment,the drawer and indorsers 
are exonerated, unless such presentment is excused.”’ 


We do not find this section, or anything 
substantially like it, elsewhere than in 
the Civil Codes of California and the 
Dakotas. 
any case in which this provision has 


We do not find in either state 


All 
the California cases cited by appellant 
were prior to the adoption of this pru- 
vision in 1873. In 


been construed or applied to facts. 


the commissioners’ 
notes to the California Code, it is said 
that this was intended to make more 
definite the rule of the law merchant as 
that must be 


used in presenting the bill for payment, 


” 


to the ‘‘ due diligence 


The proviston carries that suggestion 
upon its face, and it must be so under- 
stood and construed, Its effect is to 
allow the holder of such bill or draft 10 
days beyond the time in which it could, 


with reasonable diligence, be trans- 
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mitted to the proper place for present- 
ment, to present the same for payment, 
and for such time to continue the liabil- 
ity of the drawer thereon. The same 
policy and purpose of more definitely 
defining the rule of diligence is mani- 
fest in section 4493, where itis provided 
that ‘‘a bill of exchange, payable ata 
certain time after sight, which is not ac- 
cepted within 1o days after its date, in 
addition to the time which would suffice, 
with ordinary diligence, to forward it 
for acceptance, is presumed to have 
been dishonored ;” and in section 4494, 
which makes the apparent maturity of 
a bill of exchange payable at sight or 
on demand, and without interest, ‘‘ten 
days after its date in addition to the 
time which would suffice, with ordinary 
diligence, to forward it for acceptance,” 
and in section 4529, which contains the 
same language as to the time for presen- 
tation of a bill for acceptance, This 
rule of the Code is peculiar to bills ‘‘pay- 
able at sight or on demand without in- 
terest.” In the case of bills not so pay- 
able. mere delay in presenting does not 
exonerate any party thereto. See sec- 
tion 4545. Analogous provisions are 
by the California Code, as by ours, 
made applicable to promissory notes. 
In Machado v. Fernandez, 74 Cal. 362, 16 
Pac. 19, and in Cousins v. Partridge, 79 
Cal. 224, 21 Pac. 745, the court recog- 
nized the purpose of such provisions to 
be to make more definite “ that very un- 
‘ reasonable 
In the case at bar, controlled 


certain period called a 


time.’ 
by those statutory provisions, the ap- 
pellant bank was not exonerated by the 
delay of respondent in presenting these 
drafts for payment, 

The appellant, however, contends that 
it should have been allowed to amend 
its answer, and set up the law prevail- 
ing in I}linois as the place of perform- 
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ance of the contract. But as between 
appellant, the owner of the bill, and re- 
spondent, the payee, the contract was 
not one to be performed in Illinois. 
Section 4523, Comp. Laws, is as follows: 
‘*The rights and obligations of the 
drawer of a bill of exchange are the 
same as those of the first indorser of any 
other negotiable instrument.” The lia- 
bility of such indorser is fixed by sec- 
tion 4479 as follows: ‘‘* Every indorser 
of a negotiable instrument warrants to 
every subsequent holder thereof who is 
not liable thereon to him, * * * that 
if the instrument is dishonored the in- 
dorser will, upon notice thereof duly 
given to him, or without notice, where 
it is excused by law, pay the same with 
interest, unless exonerated under the 
provisions of sections 4529, 4556, or 
4568.” The contract of appeliant, as 
drawer of these bills, was to pay, if they 
were dishonored by the Columbia Na- 
tional Bank. This contract plainly con- 
templated that the appellant bank would 
pay at Parker, S. D., where it was doing 
business, if the Columbia National Bank 
did not pay in Chicago. Daniels, in his 
work on Negotiable Instruments, says: 

‘* The drawer of a bill does not bind 
himself to pay it specially where the ac- 
ceptor is impliedly or expressly called 
on to pay it, but his contract is to pay 
generally, and is consequently construed 
to be a contract to pay at the place 
where the bill is See, also, 
Freese v, Brownell, 35 N. J. Law, 286; 
Hunt v. Standart, 15 Ind. 33. It fre- 
quently happens that different contracts 


drawn.” 
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or liabilities grow out of the same in- 
strument. The liability of a maker and 
successive indorsers, each living in a 
different state, is controlled by the law 
of the state ‘“‘where his own contract 
had its origin, either by making or by 
indorsing the bill.’’ Each indorser is 
liable according to the law of the place 
of his indorsement, every indorsement 
being treated as a separate contract. 
The law of the place where the drawer 
was to pay does not necessarily control. 
Story, Confl. Laws (7th Ed.) 307, 314, 
360, and cases cited, The contract of 
appellant, then, being made and to be 
performed in this state, must be con- 
strued and controlled by the laws of this 
state, so that the answer, amended as 
proposed, set up no defense. There 


was therefore no error in refusing it, 


As this is the only error assigned, the 
judgment of the circuit court is affirmed. 
All the judges concur, 





NOTE.—This case is of importance in bringing t 
view that in the state of Califormia and the Dakotas 
(differing from oth. r states, the rule of the law mer 
chant governing diligence 1n presenting a bill of ex- 
change, is superseded by a statutory provision fixing 
ten days, plus time of transmission, es the period 
within which the ho der may present the bill, and hold 
the drawer liablein case of dishonor. Being the first 
decision in which this ten-day statute is given practi- 
cal application, the case will be read with interest by 
bankers and otherdrawers of sight and demand ex 
change in the states named. In otherstates the law 
merchant prevails under which a drawer would be 
discharged, if the bill was retained ten, or even a less 
number of days, before presentmert. A point to be 
noted in the decision is that although the draft is 
drawn upon and payable in another state, the draw- 
er’s liability is governed by the law of the state where 
itisdrawn. This case affords a further illustration 
of the non uniformity of avs in the different states 
and will receive notice in its appropriate place in the 
series on that subject now begun inthe Journal 
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LOAN BY BANK ON SPURIOUS WAREHOUSE RECEIPTS. 


By-law giving president authority to sign warehouse receipts did not authorize issue of receipt to 
himself; and bank loaning money to president individually on such a receipt falsely stat- 
ing the deposit of cotton, cannot hold the warehouse company thereon. 
Bank of New York, N. B. A. Appellant v. American Dock & Trust Co., Respondent, 
New York Court of Appeals, December, 1894. 


. 


The by-law of a warehouse company empowered the president or treasurer to sign warehouse receipts. 
S, president. signed a receipt to himself individually for cotton deposited, when 1n fact no cotton had been re- 
ceived. S obtained a per-onal loan from plaintiff bank for which he gave his own note, and attached the afore- 


said spurious rece!pt, as security. 
sign receipts. 


i The bank made no inquiry as to the power of S to act for the company and 
In an action by the bank against the company for value of the cotton mentioned 1n the receipt. 


Held. 1. De‘endant’s liability depends upon construction of by-law, and its proper construction excludes 
the idea of authority to the president to issue receipts to himself forcotton actually deposited by him; hencea 
false receipt issued to himself without any deposit of cotton, does not bind the company 

2. The trial court did not err in rejecting evidence of what S said at the time he procured the loan. 


Appeal from judgment of the general 
term of the supreme court in the first 
judicial department, entered upon an 
order made June 5, 1893, which over- 
ruled plaintiff's exceptions and directed 
judgment in favor of defendant dis- 
missing the complaint. 

This action was brought to recover 
damages alleged to have been sustained 
by plaintiff through the issuing of a 
spurious warehouse receipt by defend- 
ant, 

The facts, so far as material, 
stated in the opinion, 

Gibson & Whiting, for plaintiff and 
appellant; AXenneson, Crain & Alling, for 
defendant and respondent. 


are 


PeCKHAM, J. The defendant herein 
was authorized by its charter to receive 
goods for storage and issue warehouse 
receipts, which were made negotiable 
and transferable by indorsement and 
delivery, and any holder thereof was to 
be taken to be the owner or pledgee of 
the goods mentioned in the receipt for 
any advance or credits on the same, sub- 
ject, however, to charges for storage. 
When goods were received it became 
necessary for some one to sign and de- 
liver the warehouse receipt, and that 
duty was provided for in a by-law or 


resolution of the company, which was 
introduced in evidence. It provided 
that after the date of the directors’ 
meeting at which it was adopted (Aug. 
1, 1890), the warehouse receipts, until 
otherwise directed, should be signed by 
either the president or treasurer. At 
the time of the transaction in question, 
M, W. Stone was president of the com- 
pany and F. H. Pouch was treasurer. 
In November, 1890, Mr. Stone went to 
the plaintiff and sought and obtained a 
personal loan, for which he gave his 
own note, and as collateral security fur 
its payment he gavea warehouse receipt 
purporting to be issued by the defend- 
ant, the material portion of which is as 
follows: 


** New York, November 4, 1890. 
Received on storage at the ‘ American Docks’ 
for account of M. W. Stone, one hundred and 
sixty-two bales of cotton, marked G. B., subject 


to the order of himself, in payment of the 

charges accrued thereon and surrender of this 

receipt. M. W. STone, 
President.” 

Indorsed upon this receipt was the 
fol owing: 

‘‘The property mentioned below is hereby re- 
leased from this receipt for delivery from ware- 
house. M. W. STone.” 

The officers of the plaintiff with whom 
the loan was effected knew at the time 
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that the Stone who obtained the loan 
and the Stone who was president of the 
defendant were one and the same indi- 
vidual, and they knew that the trans- 
action as to the load was a personal one 
with Mr. Stone, and that the defend- 
ant had nothing to do with it, The 
plaintiff made the loan upon the faith of 
the collateral security furnished by the 
receipt. The note was not paid at its 
maturity, and when demand was subse- 
quently made by plaintiff upon defend- 
ant for the cotton mentioned in the re- 
ceipt, it appeared that there had never 
been any cotton deposited with the de- 
fendant and that the receipt in that re- 
spect stated a falsehood. 

The defendant refused to deliver any 
cotton, and the plaintiff brought this 
action, claiming to be a dona-fide holder 
for value of the receipt, and that the de- 
fendant was bound to deliver to it the 
cotton mentioned therein or else pay its 
value. 

The officers of the plaintiff at the time 
of the loan had known Mr. Stone for 
some years, but there had never been 
any transaction between plaintiff and 
Mr. Stone as representing the defend- 
ant further than that the latter had on 
some few occasions come to the plain 
tiffs banking house to mark off cotton 
which was discharged on certificates 
held by plaintiff for other parties, but 
Mr. Stone had never come there to bor- 
row money for defendant. The plain- 
tiff made no inquiries at the time of 
the loan as to the extent of the power 
of Mr. Stone to act for defendant and 
sign receipts. 

The question of the liability of the 
defendant turns upon the construction 
given to the by-law or resolution above 
mentioned, Did it give authority to the 
president to sign receipts in his own 
case? 
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I think that if the president had is- 
sued a receipt similar to the one in 
question, except that it acknowledged 
the receipt of cotton from some third 
person, although such named person 
had not in fact deposited any cotton, 
yet in such case the defendant would 
have been liable because the president 
had general authority under the by-law 
to issue receipts for cotton deposited by 
third parties, and therefore, when he is- 
sued a receipt where no cotton had been 
received, although it was a violation of 
his authority and of his duty, yet the 
defendant would be held responsible on 
account of such general authority to 
give receipts. This is upon the prin- 
ciple decided in Bank of Batavia v. Rail- 
road Co., 106 N. Y. 195, and cases cited. 
That principle is that where an agent 
has been clothed by his principal with 
power to do an act, in case of the exist- 
ence of some fact peculiarly within the 
knowledge of the agent, and where the 
doing of the act is in itself a represent- 
ation of the existence of that fact, the 
principal is estopped from denying its 
existence as against third parties, deal- 
ing with the agent in good faith and in 
reliance upon the representation. 

I also think that if the by-law clothed 
Mr. Stone, the president, with general 
authority to issue receipts to himself 


for cotton which he actually deposited, 


if with such authority he issued a re- 
ceipt where he had not in fact deposited 
any cotton, the defendant would be 
liable to respond to a dona fide holder 
for value of such receipt. These two 
propositions I do not understand the 
defendant to dispute, or at least he does 
not regard them as antagonistic to his 
argument. 

We come, then, to the consideration 
of the proper construction of the by- 
law. Inthe light of the general rules 
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of law upon the subject of principal and 
agent, we are of the opinion that the by- 
law or resolution in question ought not 
to be construed as clothing either the 
president or the treasurer with any au- 
thority to issue receipts to himself for 
cotton which in truth had been deposit- 
ed by him. It is an acknowledged 
principle of the law of agency that a 
general power or authority given to the 
agent to do an act in behalf of the prin- 
cipal, does not extend to a case where it 
appears that the agent himself is the 
person interested on the other side. 


If such to be 


a power is intended 
given it must be expressed in language 
so plain that no other interpretation can 
rationally be given it, for it 1s against 
the general law of reason that an agent 
should be entrusted with power to act 
for his principal and for himself at the 
same time. Claflin v. Bank, etc., 25 N. 
Y. 293; Pratt v, Fire Ins. Co., 130 Id. 
206-216; Neuendorf v. World Ins. Co., 69 
Id. 389; Manhattan Co. v. Railroad Co., 
139 Id. 146. The by-law is general in 
its terms and could be fully carried out 
to its fair and legitimate purpose by ex- 
cluding from its meaning the case of 
either officer acting in his own personal 
The case of Zttus v. Turnpike 
Co., 61 N. Y. 237, is unlike this case. 
The learned chief commissioner points 


matter. 


out in his opinion what the difference is 
between an agent acting in matters for 
a principal in which he is himself the 
other party, and the mere act of an 
officer signing the scrip issued by a cor- 
poration where he is himself the owner 
of such scrip. The by-law in that case 
provided that the scrip should be signed 
by both the president and the treasurer, 
and the president was by the charter 
necessarily a stockholder, The case was 
one in which such an officer either had 
to go without any evidence of his owner- 
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ship of stock except what the books 
might show, or else he was to be per- 
mitted to sign the scrip. Upon the 
special facts in that case, the decision 
held that the president and the treasurer 
had the right to sign the scrip owned by 
and issued to themselves. 

Nor is the case of the Goshen Bank v. 
The State, 141 N. Y. 379, an authority 
in point here. In that case it appeared 
that the cashier had draw 
drafts for his own use or payable to his 


power to 


own order upon the same terms that he 


had to draw a draft for a stranger, 


viz., upon payment to the bank of the 
When the cashier 
issued such a draft, he was acting with- 


amount of the draft. 


in the scope of his apparent authority, 
and the very act of issuing the draft 
was a representation of the existence of 
the fact that the draft was paid for. And 
we also held, for the reasons therein 
stated, that there was a difference in the 
case of a bank or cashier’s drafts from 
most other cases of agency. 

The difference between this case and 
those which have been cited by the 
plaintiff is that in the cited cases the 
terms of the authority given to the 
agent was such that the agent had power 
upon the existence of a certain fact, to 
do the very act which was in question, 
whereas in this case we hold that by the 
true construction of the terms of the au- 
thority given to the president, he had 
no power in any case to sign a receipt 
such asis now before us. 

We are, therefore, of the opinion that 
upon the evidence, as presented to the 
trial court, the plaintiff made out no 
cause of action. 

It is, however, claimed upon the part 
of the plaintiff that there was error in 
the ruling of the trial judge in refusing 
to receive evidence of what Mr, Stone 
said at the time when he procured the 
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loan, and that if he had received the ev- 
idence the plaintiff might then have 
made out a case. We think the judge 
was right in his decision. The transac- 
tion with plaintiff was indisputably a 
personal one on the part of Mr. Stone. 
This fact was known by the officers of 
the plaintiff, and is also not disputed, 
The declarations of one who is in some 
matters an agent for another, can only 
be permissible against his principal 
when such agent is acting in the affairs 
of his principal, within the scope of his 
actual or apparent authority. 

There was no such case, There was 
no actual or apparent authority con- 
ferred upon Stone to receipt for defend- 
antin any case in which it appeared 
that he was the person who deposited 
the cotton; aud when he was engaged 
in a private and personal transaction 
with the plaintiff, known io be such by 
the plaintiff, he could make no declara- 
tion which would bind the defendant. 
Manhattan Life Co. v. Railroad Co., 139 
N. Y. supra, and cases cited; Moores v. 
Bank, 111 U. S. 156 at 164, 

The acts of Stone while in the bank, 
such as making the note, assigning the 
insurance policies and delivering the re- 
ceipt in question, were admitted in evi- 
dence in the course of the attempt of 
plaintiff to make out a cause of action, 
and, as all of the facts cannot be proved 
at once, it was proper to admit these 
facts, which, taken with others after- 
wards to be shown, might make out a 
case against the defendant. But the 
claim of a right on the part of the plain- 
tiff to prove declarations of Stone, made 
while he was not in the performance of 
any duty pertaining to his agency, and 
while on the contrary he was confessed- 
ly engaged in an outside and personal 
transaction, cannot be assented to. The 
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cases which assert the doctrine that 
when the acts of the agent are admis- 
sible for the purpose of attempting to 
bind the principal, then his declarations 
made at the same time are admissible, 
are cases where the agent is prima facie 
at least acting at the time in the busi- 
ness of the principal. I have found no 
case where evidence such as was here 
offered has under similar circumstances 
been received. There was nothing to 
explain or to submit to the jury as to the 
character in which Stone acted or made 
declarations at this time. The plaintiff 
admits by its officers, who are witnesses, 
that it knew this was a personal trans- 
action and consequently there was abso- 
lutely no basis upon which to found a 
claim that in this transaction any de- 
claration made by Stone could be im- 
puted to the defendant as a declaration 
of its agent. The proposed evidence 
did not point towards the possible proof 
of any facts as distinguished from declar- 
ations upon which to maintain an estop- 
pel im pais against the defendant, and if 
such facts were to be proved, some idea 
of that design should be given to the 
court, for upon its face the evidence 
was not admissible. 

It is in proof that the plaintift’s agents 
made no inquiries as to the right of 
Stone to sign the receipt, and it might 
perhaps be somewhat difficult to erect 
an estoppel 7” pais upon facts which 
plaintiff might have found out upon in- 
quiry, but which in truth it was ignor- 
ant of at thetime of the transaction. 

We think the court did not err in re- 
jecting the evidence. There is no basis 
upon which a recovery in this action 
could be sustained, and the judgment of 
the courts below must, therefore, be af- 
firmed, with costs. All concur. Judg- 
ment affirmed. 
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POWERS OF NATIONAL’ BANKS. 


Contracts for Future Delivery as Collateral. 
Morris v. Dixon National Bank, Appellate Court of Illinois, First District, 
October 1894. 


1 A national bank has power to take as security for advances made or to be made to its customer, contracts 
of sales for future delivery on the Board of Trade, and to agree that the proceeds of sales of rye shipped and 
sold by it for its customer's benefit, although held as security, should be applied to its customer's use in the 
protection-of his contracts for fucure delivery. Such action does not necessarily make the bank a dealer in 


board ot trade options, or a seller of property for future delivery. ; 
2. Thetrial court excluded evidence and correspondence showing the connection of the bank with the board 


of trade transactions, and directed a verdict for the plaintiff. 


Heid, what the fact was about the transactions 


was clearly a question for thejury under proper irstructions by thecourtas to the law, and 1% was error for the 


court to take itsconsideration from them. 


Suit by the plaintiff Morris against 
the Dixon National Bank to 
balance of $780.75 growing out of cer- 
trade transactions. The 
Verdict for 


recover a 


tain board of 
bank interposed a set-off, 


the bank by direction of the court, and 


judgment thereon, reversed. 


SHEPARD, P. J. 
was a commission merchant doing busi- 
ness on the Chicago Board of Trade, 
and the defendant was a national bank, 
at Dixon, Illinois. 

Growing out of transactions herein- 
after mentioned, the former sued the 
latter for a balance of $780 75, to which 
suit a plea of set-off was interposed by 
the defendant, and at the conclusion of 
the plaintiff's case, a verdict was ren- 
dered, by direction of the court, in favor 
of the defendant for $2,197.22, and 
judgment was entered upon the ver- 
dict. 

It appears that the plaintiff, at the 
direction of one R. C. Filson of Dixon, 
Illinois, given in June, 1891, sold on the 
Board of Trade in Chicago, for Filson’s 
account, 5,000 bushels of rye for deliv- 
ery in September, 1891, and 5,000 bush- 
els of rye for delivery in August of the 
same year. The account of the transac- 
tion was kept by plaintiff,at the request 
of R. C. Filson in the name of W. S. 


The plaintiff in error 


Filson, though the latter, if such per- 
son existed, never participated in the 
deal. When R. C. Filson gave the order 
he stated to the plaintiff that he already 
had an equal or larger amount of rye 
contracted from farmers at a price af- 
fording a profit of five cents-a bushel at 
the then prevailing market rates, and 
wanted to sell against it for future de- 
livery, It also appears that as early as 
the latter part of July, shipments of rye 
by Filson, but in the name of the de- 
fendant, Dixon National Bank, began 
to be received by the plaintiff for sale 
on the market, and that from sales of 
rye so shipped to and received by the 
the plaintiff, net proceeds aggregating 
$3,209.40, were, from July 31st to Aug- 
ust 24th, realized by the plaintiff and 
credited on plaintiff's books to the ac- 
count of the defendant, the Dixon Na- 
tional Bank, 

From the proceeds so realized, the 
plaintiff deposited in the First National 
Bank of Chicago, the sum of $1,012.18 
to the credit of the defendant, and such 
sum deducted from what was realized, 
as above, leaves the balance for which 
the defendant had judgment. Up to 
the time the rye began to come in from 
Filson in the name of the bank, the ac- 
count of the sales for August and Sep- 
tember deliveries continued to stand in 
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the name of W. S. Filson, and those 
sales had been ‘‘ margined up about 10 
cents a bushel,” 

The market had advanced and Filson 
directed the plaintiff to hold the pro- 
ceeds of rye shipped to him for sale as 
further margins against the sales for 
August and September. As soon, how- 
ever, as the plaintiff saw that Filson’s 
rye was being shipped to him and billed 
in the name of the defendant bank, he 
notified Filson that such an application 
of the proceeds from shipments, as he 
had directed, could not be made with- 
out the authority of the bank, in whose 
name it had been shipped and billed, 
and that he could not hold his trades for 
him in that way. 

The evidence concerning what then 
took place consists partly in testimony 
of the plaintiff, and partly in letters 
from the plaintiff to Filson and from 
Filson to the plaintiff. 

Under date of July 29th, 1891, Filson 
wrote to the plaintiff: 


+ * * * You hold the proceeds of all this 


rye you are receiving until the excitement in 
rye is over, for I do not want you to get short 
and close it out just about the time itis ready to 
break, I shipped you to-day car No. 4954 con- 
taining over 32,000 lb. rye.” 


And again on July 30th he wrote: 


“ * * * As you know that rye has been 


sold against purchases here, and I suppose had 
I shipped you a 5 M. Aug. rye billed from DN. 
B. (Dixon National Bank) you would not apply 
it on the sale. Now, Sir, I want you to hold the 
net proceeds of the ryeshipped you as margins, 
and if you buy that ryein I will most assuredly 
hold you responsible You can credit the sale 
of 5 M. Aug. & 5 M. Sept rye to acct. D. N. B. 
as they are advised of sale at time it was made 
and was satisfactory. * * * I want this rye 
shipped to margin that rye fora time yet, and 
if the rye goes to $1 per bushel or over, I have 
plenty of cheap rye yet to come in to fill those 
sales ata profit. Therefore I want you not to 
buy in that rye at these prices, * * *” 
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This last letter was answered July 31, 
by the plaintiff (by letter apparently ad- 
dressed to W. S. Filson, but replied to 
by R. C. Filson), asking for authority 
from the Dixon Naticnal Bank for the 
transfer of the trades for August and 
September delivery to its account and 
the holding of the proceeds of the rye, 
as it arrived, as margins for these trades, 
and in the letter it was said that plaintiff 
held $1,065 to the credit of the account 
standing in the name of W. S. Filson, 

Then on August 2nd (Sunday inter- 
vening) R. C. Filson replied to plaintiff 
as follows: 


‘* You will transfer the W.S. Filson acc. to 
acc. D. N. B. less $56.25 which you will retain 
as margins on the 5 M Sepr. oats. The bank 
will also write you in regard to holding proceeds 
of rye already shipped,” 


And under the same date a second 
letrer wherein Filson wrote: 


‘* | was over and consulted with Mr. Hawley, 
cashier D. N. B. and you will hear from him 
either by letter or telegram. He had writtena 
telegram but it was after the Board had closed 
on Sat. and it was no use then to send it, and he 
will write you to day and advise you as regards 
margins.” 


These letters clearly show the author- 
ity of Filson, for the transfer of the 
trades or sales standing in the name of 
W. S. Filson, for August and September 
delivery of rye to the account of the 
Dixon National Bank, together with the 
money standing to the credit of those 
trades as margins, and for the applica- 
tion of the proceeds of rye shipped and 
to be shipped, as further margins. 

For the purpose of showing the au- 
thority of the bank to such transfer and 
application and its adoption thereof, the 


plaintiff offered in evidence a large num- 


ber of identified letters and telegrams 
which passed both ways between the 
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plaintiff and James A. Hawley, the 
cashier of the Dixon National Bank, be- 
tween August 2d and October 2d, 1891, 
but the offer was excluded and neither 
of the letters or telegrams were permit- 
ted to be read. 

That such letters were material to 
the issue, if the transactions were with- 
in the authority of the cashier of the 
bank, and if so, were not wiltra vires as 
to the bank, it is only necessary to read 
the first one of the series of letters that 
were offered, as follows: 


‘* Jason C. Ayres, 
Prest. 


James A. Hawley, 
Cashr. 


THE DIXON NATIONAL BANK, 
Capital, $100,000, 


Dixon, Ill., Aug. 1, 1891. 
H. I. Morris & Co., Chi. 

Dear,Sirs:—Mr. R. C. Filson says he will trans- 
fer sale of rye tor Aug. and Sept. to acct. this 
bank and the margins of $1,065 in your hands. 
If so, you can margin up to 75c. if mecessary, 
and write me it has been done and the $1,065 
has been placed to our credit. Write by return 
mail and advise me as to what you think of 
market forrye during month. 


Yours truly, 
Jas. A. Hawley, 
Cash.” 


The remainder of the correspondence 
that was offered but refused leaves no 
room for doubt but that Hawley, the 
cashier, was kept fully advised, and par- 
ticipated in the subsequent transactions 
and that not until the last did he at 
tempt toshirk responsibility. The single 
letter from him, which we have quoted, 
is no more corroborative of such a con- 
clusion than are numerous others writ- 
ten by him. 

So authorized, the plaintiff transferred 
the Filson account to the name of the 
defendant bank and credited it with 
$1,009.53, (which was the mentioned 
sum of $1,065.00 standing to the credit 
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of the Filson account less a deduction 
that was explained to the expressed sat- 
isfaction of Hawley) and with all sales 
of rye from July 31st to August 24th, 
shipped to the plaintiff. 

Against such credits the bank was 
charged with $1,012.18 deposited to its 
credit in the First National Bank of 
Chicago and with what plaintiff paid to 
buy in the rye sold for August and Sep- 
tember delivery. 

If the rejected correspondence had 
been received in evidence, it would have 
corroborated plaintiff's testimony, by 
telegrams and letters from Hawley, 
that the purchase of the August rye was 
made at Hawley’s direction. The Sep- 
tember rye was bought by plaintiff under 
the rules of the Board of Trade, for lack 
of margins, and the account was closed 
with a balance of $780.75 against the 
bank, and for that balance the suit was 
brought. 

Shortly after the transfer of the trades 
to the account of the bank, a personal 
interview in the office of the plaintiff oc- 
curred between Hawley and the plain- 
tiff, concerning the transferred trades 
and the course to be followed in the 
future with reference to them, at which 
interview Hawley requested that he 
should be kept informed as to the course 
of the market, by telegraph, and that 
Filson should also be kept posted as 
well as the bank, and at the same tine 
Hawley told plaintiff that more than all 
the rye had been sold for those deliv- 
eries had been contracted from farmers 
for delivery. 

The theory upon which the offered 
correspondence between the plaintiff 
and Hawley, the cashier of the defend- 
ant bank, was refused admission, seems 
to have been either that the cashier as 
such had no authority to engage the 
bank in the particular transactions, or 
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that such transactions were as to the 
bank ultra vires, or both. 

Mr. Ayres the president of the bank, 
was called as a witness for the plaintiff 
and testified with reference to the tran- 
sactions that as to their details he had 
no knowledge; that he knew the bank, 
through the cashier, was advancing 
money to Filson, by the way of loans to 
him, to buy grain to be shipped and 
sold in the name of the bank, by thecar 
lot; that the method of doing the busi- 
ness was that Filson would buy the 
grain, load it, and when a car was load- 
ed, would deliver the bill of lading to 
the bank and draw his check upon the 
bank; that the grain was Filson's, but 
was held by the bank under the bills of 
lading as security for money advanced; 
that Filson did the shipping and select- 
ed the person in Chicago to whom ship- 
ment was made, 

It does notappear how much money 
the bank advanced on a carload, or on 
a bushel, and it is not known to us how 
much of an equity (so to speak) re- 
mained to Filson in the grain, at its cost 
price. Such transactions as the presi- 
dent described, are in the interest of 
commerce and trade and are recognized 
as a part of the legitimate business of 
banking. 

It need not be determined here, and 
perhaps need not be discussed, whether 
a national bank in loaning money to its 
customers, engaged in such enterprises 
as buying grain in the country and 
shipping it to the market might, with- 
out exceeding its powers, make sales of 
grain for future delivery, for its custom. 
ers, in anticipation of the receipt of 
grain already contracted for from the 
growers of it, and upon which it was to 
make advances when it should be deliv- 
ered. That was not what was done by 
the bank in this case. Before it had any 
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connection with the transactions in- 
volved in this suit, its customer, Filson 
had sold 10,000 bushels of rye for future 
delivery, 

In that transaction there would be a 
profit or a loss depending upon the 
course of the market. The bank had 
the lawful right and power to loan money 
to Filson and to take as much security 
as it could get. It also had the right to 
release unto Filson any part of the se- 
curity received from him. 

If, therefore, in the course of their 
mutual transactions, it was arranged 
that the contracts of sales for future de- 
livery into which Filson had entered 
should be transferred to the bank by 
way of security for advances made or to 
be made by the bank, or that the pro- 
ceeds derived from sales of rye 
shipped and sold by the bank for Fil- 
son's benefit, although held as security, 
should be applied to Filson’s use in the 
protection of his contracts for future de- 
livery, it did not necessarily make the 
bank a dealer in board of trade options, 
or a seiler of property for future deliv- 
ery. 

What the fact was about the trans- 
actions was clearly a question for the 
jury under proper instructions by the 
court as to the law, and it was error for 
the court to take its consideration from 
them. For the determination of that 
fact, the excluded letters and telegrams 
were, as appears from an inspection of 
them, most material, and it was error to 
refuse to admit them in evidence. 

As to the authority of the cashier in 
the premises, that was likewise a ques- 
ticn for the jury upon evidence and 
under appropriate instructions. Hawley 
had been cashier of the defendant bank 
for ‘‘a number of years previous” to the 
time of these transactions, and was also 
one of its directors and stockholders. 


the 
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The testimony of the president of the 
bank leaves no doubt but that Hawley, 
as cashier, was the principal manager 
and director of the bank’s business, and 
the by-laws of the bank, introduced in 
evidence, prescribe his duties, 

In the absence of proof to the con- 
trary, it would be entirely competent 
for a jury to find that the cashier had a 
right todirect and transfer the exchanges 


NOTES OF 

Tue court of civil appeals of Texas 
in Hunt v. 
what effect will the delay of a preferred 
bank 
having 


Smart discuss the question 
creditor of an irsolvent 1 ational 
to assert (he 
proved as a general creditor) have upon 
his subsequent right to claim a_ prefer- 
ence and receive full payment. 

The court says there is nothing in the 
national banking act that would debara 
creditor holding a claim entitled to pre- 
ferred payment from asserting his pref- 
erence after presentirg his claim as a 
general one. If such act is to bina him, 
it must be by reason of estoppel, and in 
order for an estoppel to exist, it must 
appear that his action has led to a con- 
dition of things which would cause 
other creditors to lose some right if the 
preference is admitted. Where the 
rights of other creditors are not thereby 
impaired, he is not estopped from after- 
wards receiving such preference 


his preference 


BANKERS, in discounting promissory 
notes or taking them as collateral from 
their customers, should scrutinize them 
closely, as frequently an innocent look- 
ing phrase incorporated on face or back 
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of the bank from one person to another 
and in the exercise of that right, to di- 
rect the application of the exchange 
from grain into money which it had re- 
ceived in another city, to the use of one 
of its customers. 

The judgment of the circuit court will 
be reversed and the cause remanded. 


Reversed and remanded. 


RECENT BANKING CASES. 


may change the whole effect of the in- 
strument as an enforceable 
against parties prior to the immediate 
The following indorsement 


security 


transferer. 
upon a note, negotiable in form—'* Th's 
note is given in accordance with and 
subject to the terms ot a contract made 
February 10, 1891 held by the 
court of civil appeals of Texas in Parker 
v. American Exchange Bank to destroy its 
negotiability, so as to let in any defense 
that may have existed between the or- 
iginal parties to the contract. Such a 
note, however, is transferable by in- 
dorsement, and the indorsee takes title 
and can enforce it, in case there is no 
valid defense. 


’ . 
——i$ 


In the case of Brahan v. First Nat'l 
Bank of Clarksville, a promissory note 
contained a promise to pay ro per cent. 
commission on the face thereof ‘‘ if not 
paid at maturity and if collected by an 
attorney.” The effect of such provis- 
ions, it is well known, upon the validity, 
or upon the negotiability of notes con- 
taining them, is the subject of judicia } 
conflict in the different states. The 
doctrine of the Mississippi courts is thus. 
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announced by the supreme court of the 
state in the case cited: 

‘*The validity of such stipulations 
has been more than once affrmed by 
this court and is no longer an open 
question in this state.”’ 


THE liability of stockholders in Miss- 
issippi corporations to creditors, for 
debts of the corporation, is thus pro- 
vided by section 844 of the Code of the 
state; 

‘**In all corporations each stockholder 
shall be individually liable for the debts 
of the corporation contracted during his 
ownership of the stock for the amount 
or balance that may remain due or un- 
paid for the stock subscribed for by him, 
and may be sued by any creditor of the 
corporation.” 

The following points decided under 
this statute by the supreme court of 
Mississippi in the recent case of Scott v. 
Windham will be of interest to all hav- 
ing claims against such corporations: 

1. It is no defense to an action by a 
creditor of a corporation against a stock- 
holder, under Code, § 844, that the sub- 
scription was payable on the call of the 
directors, and that they had never made 
a call, 

2. A creditor of a corporation may 
proceed by garnishment to coliect from 
a stockholder of the corporation an un- 
paid subscription of stock. 

3. Where a creditor of a corporation 
sues a stockholder tor an unpaid sub- 
scription, another creditor, subsequently 
commencing suit against the same stock- 
holder, cannot by garnishment acquire 
alien prior to the right of the creditor 
whose suit was first commenced, 

4. Where a judgment is rendered 
against a stockholder of a corporation 
on his liability for an unpaid subscrip- 
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tion, a judgment subsequently entered 
against the’stockholder by another cred- 
itor of the corporation should provide 
that no execution should issue thereon 
until the satisfaction of the first judg- 
ment, and then only fur so much, if any- 
thing, as should then be unpaid by the 
stockholder on his stock subscription. 


The following decision of the supreme 
court of Rhode Island in Jackson Bank 
v. /rons, construing the following con- 
tract executed on the back of a note by 
two persons, not payees, prior to deliv- 
ery of the note to the payee, will be of 
interest to bankers in that state. The 
indorsed contract was as follows: 


“Waiving demand and notice, we hereby endorse 
and guaranty the full payment of the within note; 
future payments of principal or of interest in renewal 
thereof not releasing us as indorsers. Samuel A. 
Irons. N. Molter.” 


The court says: 

‘* The question is raised of the proper 
construction of the anomalous under- 
taking on the back of the note. If that 
undertaking is to be construed as a 
guaranty, the defendants’ contentions 
that it is a separate and distinct cause 
of action from the note, and, not being 
negotiable, that there is no privity be- 
tween the plaintiff and the signers of it, 
are not without authority, and perhaps 
a preponderance of authority for their 
support; and it would follow that the 
signers of the undertaking ought not to 
have been joined as defendants with the 
maker of the note. If, on the other 
hand, the legal effect of the undertaking, 
notwithstanding the use of the word 
‘“‘guaranty,” is to constitute the signers 
of it merely joint makers of the note 
with the defendant Frank A. Irons (the 
maker), the suit was properly brought 
against all of the defendants. We are 
of opinion that the latter view is correct. 
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The signing of the undertaking was 
prior to the delivery of the note to ihe 
payee, and consequently, before the 
note took effect, Neither Samuel A. 
Irons nor Nicholas Molter was a payee 
of the note or had any title to it 
to transfer. It is apparent, therefore, 
that notwithstanding the use of the 
words ‘waiving demand and notice,’ 
which would be apt words to waive the 
rights of technical indorsers, the words 
‘indorse’ and ‘indorsers’ were used in 
their literal sense, to describe the act 
of writing on the back of the note, and 
the signer as having signed on the back 
of the note, and not in the technical 
sense, to denote the transfer of title to 
the note, and incurring liability for its 
payment, provided it be duly presented 
to the maker at maturity, and, if not 
paid by him, that notice of the nonpay- 
ment be seasonably given to the one in- 
curring the liability, and the character 
of the signer as one who has thus trans- 
ferred title to the note, and incurred 
liability thereon. The signers of the 
undertaking then, in so far as they are 
described as indorsers, have no other 
rights than they would have if their 
names were simply written on tle back 
of the note. <A guarantor of a note is 


entitled to notice of its nonpayment 
within a reasonable time, and, in case 
of the failure of the holder to give the 
notice, is relieved from liability to the 
exteut of loss resulting from the failure. 
In the present instance, however, the 


guarantors have waived the right to no- 


tice, and hence stand on the footing of 
A surety is released 
from liability if the creditor extends the 


sureties merely. 


term of payment without the consent 
of the surety, or without reserving his 
right to iasist upon immediate payment 
by the principal, and, in default of such 
payment, to pay the debt himself, and 
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proceed at once against the principal. 
By the terms of the note the interest 
was to be paid semi annually in advance. 
Acceptance of interest in advance after 
maturity of the note would have the ef- 
fect to extend the term of payment dur- 
ing the period for which the interest is 
paid, and thus to have discharged the 
sureties, but for the fact that they had 
stipulated that future payments of in- 
terest in renewal of the note should not 
release them from liability. They there- 
by waived the rights which they would 
otherwise have been entitled to insist 
on as sureties, and made the legal effect 
of their undertaking precisely the same 
as though they had merely written their 
names on the back of the note without 
more. By repeated decisions in this 
state, a person who indorses a note pay- 
able to another at the time it is made is 
to the payee a joint and several maker. 
Matthewson v. Sprague, 1 R. 1. 8; Per- 
kins v. Barstow, 6 R.1. 505; Bank v. 
Follett, 11 R, 1. 92; Carpenter v. Me- 
Laughlin, 12 R. I. 270. We are of the 
opinion, therefore, that the defendants 
Samuel A. Irons and Nicholas Molter 
are to be regarded as joint makers with 
Frank A. Irons of the note in suit, and 
were properly joined as such as defend- 
ants in the suit.”’ 


Tue following legal problem has been 
submitted to, and decided by, the su- 
preme court of Tennessee in Lookout 
Bank of Morristown vy. Aull. It is of in- 
terest to Tennessee bankers who acquire 
and reriew paper containing the names 
of sureties, and will show them the effect 
of surrendering notes containing one 
set of sureties, in exchange for renewal 
notes having a partially different set. 
The case may be stated thus: A bank 
holds the note of A, maker and _ princi- 
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pal, upon which B, C and D are sure- 
ties. A is desirous of procuring a re- 
newal of the debt, and makes a new 
note upon which he procures the signa- 
ture of one of the old sureties, B, and 
of a new surety, E, who sign upon the 
distinct agreement with A that he will 
not deliver it to the payee bank until he 
procures C to sign as co surety with 
them. A, however, in disregard of this 
agreement and without the knowledge 
or consent of B and E, turns the note 
over to the payee bank without the sig- 
nature of C, The bank was in ignor- 
ance of the conditional agreement upon 
which Band E had signed, and upon 
delivery of the new note surrendered the 
old one to A. The question before the 
state of facts, 
whether B and E were liable to the bank, 


court upon this was 

The court announces the following 
preliminary propositions: 

‘*It is settled that a note, though ne- 
gotiable in form, signed by a surety, and 
placed in the hands of another party, 
upon condition that it is not to be de 
livered to the payee until some other 
person shall sign it, is an escrow, and, 
as to the original parties or the payee 
taking it with notice of such condition, 
remains an escrow, and, as such, is not 
enforceable against the surety. Perry 
v. Patterson, 5 Humph., 132. It is equally 
well settled that such a note wrllbecome 
a valid and enforceable obligation of the 
surety imposing the condition when it 
passes from the party holding it in es- 
crow, into the hands of a bona fide 
holder for value, in due course of trade 
and before maturity. Merritt v. Dun- 
can 7 Heisk, 156; Jordan v. Jordan, Io 
Lea, 124.” 

This, then, made the case rest upon 
the question whether the bank was a 
bona-fide holder of the note for value, be- 
fore maturity, and in the due course of 
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trade. The principal contention against 
this position of the bank was that the 
note was taken for a pre-existing debt, 
This is the old question upon which the 
courts in different states of the country 
so widely differ, to the injury of parties 
engaged in interstate commercial trans- 
actions. Upon this contention the Ten- 
néssee supreme court holds that while 
the original consideration ran into the 
renewal note, yet the surrender and ex- 
tinguishment of the old note on which 
were the names of sureties C and D, 
and their consequent release, made the 
bank a bona-fide holder for value of the 
note in suit, and authorized a recovery 
against Band E, the sureties on the new 
note, which had been delivered to the 
bank in violation of their agreement 
with the maker. There were two other 
minor points of contention against the 
position of the bank as a bona fide 
nolder, but both were overruled by the 
court, One was, that the note was pay- 
able to the bank’s cashier and was not 
indorsed to the bank. The court said 
the consensus of judicial opinion is that 
such a note, upon delivery becomes the 
property of the bank and can be sued 
upon without indorsement. The re- 
maining contention was that as the note 
in suit was the property of the payee, 
the rule protecting the title of a bona- 
fide holder of negotiable paper does not 
apply, the argument being that the rule 
can only be invoked by some one hold- 
ing after the instrument has passed from 
the payee to an indorsee for value. This 
contention is also declared unsound as 


is held in Jordan v. Jordan, 10 Lea, 134. 


The supreme court of Tennessee in 


the case of First National Bank v. 
Mana, consider an interesting question 
of usury in connection with a note made 
and payable at Knoxville, Tenn., and 
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providing for interest at 8 per cent. per 
This rate is unlawful in Ten- 
nessee, and if the defense of usury were 
established, there could be no recovery 
on the note, as it has been repeatedly 
held that the Tennessee courts will not 
enforce an illegal contract. 


alnum. 


But in the present case, the note was 
given in part payment of a stock of fur- 
niture, and it was contended that the 
note was a property contract, and the 
rate of interest was part of the purchase 
consideration given for the property, 
and was not for a loan of money or for- 
bearance of a debt, which constitutes 
The court 
sustaining this contention, says: 

‘The argument is that the eight per 
cent. agreed to be given is part of the 
consideration to be given, and is but a 
mode of expressing the difference be- 
tween the cash and credit price of the 
goods sold; and that it is not usurious 
to charge more than legal interest when 
credit is given, and this difference in 
credit and cash price may as well be 
put in the shape of a per cent, for the 
time credit is extended as in the shape 
of a round sum for such time or credit. 


usury under Tennessee law. 


In other words a party may be willing 
to take for a horse $100 in cash, but 
would not be willing to sell the same 
horse on twelve months’ credit for less 
than $120, and such sale at $120 would 
be legal, and not in any respect usuri- 
ous, and it is it cannot 
matter whether the additional amount of 


now insisted 
$20 charged for this credit is stated as 
a round sum or as a per cent. upon the 
$roo for the credit 
granted, 
ported by authorities in our own state 
and elsewhere. We think the allega 
tions of the bill as well as the proof 


twelve months’ 


This contention is well sup- 
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bring this contract within this rule. 
There is in it neither the loan of money 
nor the forbearance of a debt, and the 
per cent. agreed to be given for the 
credit was a part of the original consid- 
eration for the trade, and we are unable 
to see in it any device or attempt to 
evade the usury laws.” 


Bankers in New Mexico who take as 
collateral for loans the stock of corpor- 
ations organized under the laws of that 
state will be interested to learn of an 
important decision recently rendered 
by the Supreme Court of New Mexico 
in the case of Lyndonville National Bank 
v. Folsom, in which under the statutes 
of New Mexico they will find it neces- 
sary to have the stock transferred to 
them on the books of the corporation in 
order to perfect their title, and hold the 
security safe from seizure by subsequent 
attaching creditors of the record owner, 
The case before the court involved the 
question of priority of title to corporate 
stock between an assignee for benefit of 
creditors and subsequent attaching cred- 
itor,no transfer onthe books having been 
made to the assignee. The New Mexico 
statute provides that‘‘no transfer shall be 
valid except between the parties there- 
to, unless the same shall be so entered 
upon the books of the company as to 
show the names of the parties, by and 
to whom transferred, the number and 
designation of the shares and the date 
of the transfer,”” The decision is that 
the assignor having failed to comply 
with the terms of the statute prescribing 
the mode, and only mode, by which prop- 
erty of this sort could be conveyed, the 
assignee took no title and the levy of 
the attachment prevailed. 
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ACCOUNTANCY. 


These culumns are intended to embrace topics of interest to accountants, and discussions of, and decis 


ions upen, matters of law involved in various branches of accountancy. 
and distribution ot trust estates and property are published under this head. 


Cases bearing upon the management 
These are of importance t 


trust companies, bank: rs, and all others charged with the management of trust property; as well as to a-- 
countants employed to investigate trusts, make reports, and assist in the rendering of accounts. 


INDUSTRIAL PLANTS. 


(Cortributed by Frank Blacklock, Expert Accountant, Baltimore, Md.) 


The making of a report on the true 
commercial value of an industrial plant 
so as to form the basis for a correct cap- 
italization that may be reasonably ex 
pected to pay a stated interest to the 
owners of the stock, is a task that will 
engage the public accountant in a reor- 
ganization that is being worked out by 
creditors or proprietors of those manu- 
facturing, mining or transportation en- 
terprises that have not been able to pro- 
duce a satisfactory showing under the 
management from which they were ori 
ginally evolved. The suggestion is then 
made that more capital is needed to 
save the concern from total wreck; or 
with an industrial that has _ publicly 
suspended payment or failed in the 
usual legal way and manner, to reor- 
ganize with a changed or improved 
management for the benefit of all con- 
cerned, While an expert accountant is 
not a civil engineer, still for the account- 
ant to have the ability to rise to an oc- 
casion of this kind and be able to suc- 
cessfully present an accountant’s report 
viewing the property from the stand- 
point of the civil engineer, will inevi- 
tably add to his standing and reputation. 
More particularly is this ability desirable 
in provincial localities where reliable 


engineers are not easily to be had, or 
where the plant is too small to justify 
the employment of more than one ex- 
pert, and it issuggested thatin addition 


to his bookkeeping report, the account 
ant comment on the physical aspect of 
the property and give his opinion upon 
the future policy of reorganization for 
the benefit of all concerned. 

The first point to examine is the court 
records, to ascertain the tenure of the 
real-estate property on which the plant 
(buildings and machinery) rests, for al- 
though the real estate may be rented or 
leased only, and not owned in fee, yet 
there may be unpaid 
that will materially embarrass the future 
company; or the manufactory may have 
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been erected on land belonging to a 
land and improvement company of one 
of the boom towns, under an agreement 
that states that after the said factory 
has been continuously operated for so. 
many years, then in that eveut a deed 
in fee simple shall be given to the said 
factory for a nominal consideration. It 
would not be particularly pleasant for 
an accountant to overlook so important 
a matter after undertaking to go into 
the physical aspect of the property out- 
side of the books, and to suggest a 
fresh contribution of money capital to a 
plant standing on ground not belonging 
to those who put in their fresh money, 
or to make such a suggestion in ignor 

ance of other llabilitles not on the books. 
of the concern under examination, that 
an examination of the court records. 
would disclose. 
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The prime cost of the machinery and 
building improvements can be ascer- 
tained from the books and should be 
scaled to the actual cash value consid- 
ering the state of repair and age and 
condition, Having about arrived at the 
actual cash value of the property at the 
time that his report is to be presented, 
there will come a more serious and 
portant question; 


im- 
that is, the future 
continuation of the works; and this will 
lead to a digging into the the cause of 
the failure. In investigating this very 
important element of his report, the ac- 
countant should not be influenced too 
much by the suggestions of former em- 
ployees as it will be to their interest to 
have the works start up at the earliest 
possible moment, and human nature is 
weak; while, on the other hand, valu- 
able information may be gained by in- 
terviewing the neighbors, The account- 
ant should be on his guard at all times, 
ever bearing in mind that King David 
said, *‘ All men are liars; which is true 
even now at times in roth century in- 
dustrial capitalizations, 

Failures of industrial enterprises that 
have been caused by inefficiency, dis- 
honesty or extravagance, or other causes 
that do not partake of the character of 
dry rot,may be overcome by a new deal; 
but let the cause be dry rot, or, in other 
words, the cost of producing the manu- 
factured articles be out of all proportion 
with its market selling price, or the op- 
erating expenses of transportation en- 
terprises be out of kilter with their 
income from the various sources, then 
the accountant had better not undertake 
to discuss that portion of the program, 
but ask for a special committee of the 
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reorganizers to take up the proposition 
that his report will suggest, namely, if 
with the past experience, fresh capital, 
and reforms in the internal management, 
it will pay to produce or carry on this 
enterprise with a view to make money 
in the future? 


While no man can ex- 


actly forecast the future, it is an abso- 
lute fact that coming events cast their 
shadows before, and right at this point 


all the responsibility should be promptly 
shifted by the accountant on the shoul- 
While 
itis not suggested that the accountant 
shirk any responsibility, it is emphati- 
cally remarked on the other hand that 
the accountant should 


ders of those directly interested, 


not be too clever 
by half, but after he has worked out the 
arithmetical figures the books and ac- 
counts will yield, and has supplemented 
this with estimated figures of the value 
of the plant as heretofore suggested, 
then in forecasting the future, he should 
call in others whose duty it will be to 
control the future management and let 
them decide on the policy to be adopted 
for the future. The most useful text- 
books that an accountant can have bear- 
ing on the valuing of industrial plants, 
are, “‘Aid Book To Engineering Enter- 
prise,” and ‘** The Depreciation of Fac- 
tories.” Both of these books are written 
by the eminent engineer, Mr. Ewing 
Matheson, and suggest ideas that will 
be of great service to those accountants 
who propose to go outside of a mere 
verification of figures, and are willing 
to say to their listeners: *‘This enterprise 
will do thus and so, provided such a 
course is pursued, and of otherwise ;"” 
also be able to give logical reasons for 
their opinion. 
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PARTNERSHIP SETTLEMENTS. 


A Paper read before the Institute of Accounts atits monthly meeting, ‘ ctober 15, 1894, by William Bainbridge 
Jaudon, Expert Accountant, Vice-President and Fellow of the Institute. 


To lawyers and bookkeepers, or ac- 
countants, a partnership apparently has 
a different signification; to the former it 
is individuals who must act as such, 
though it is conceded that they can act 
collectively, or in legal parlance, joint- 
ly; to the latter the partnership repre- 
sents that impersonal but important 
thing called the ‘‘ firm,” and I believe 
very generally in England the ‘‘ house.” 

During the carrying on of the busi- 
ness all things are done by the firm, or 
Jointly, for when the action becomes in- 
dividual, or in legal parlance, several, 
only the individual acting and not his 
partners, is bound. 

Co-partnerships are of old standing, 
and the law books are full of decisions 
relative to them and their rights with 
others; decisions, though not so many 
or varied, are there also as to the rights 
of partners with eachother, These lat- 
ter rights are usually defined vy the 
Articles of Partnership, which, unless they 
contain something very much beyond 
the usual course, are taken to be valid; 
they being considered to be individual 
contracts between the several members 
thereto, and unless they are ultra vires, 
they stand, Whether they would be in- 
terpreted by a court of law as intended 
by the draughtsman noone can tell, the 
proverbial uncertainty of the verdict of 
a petit jury being equalled only by the 
uncertainty of a decision of the court of 
appeals. 

The Articles of Co-partnership being, 
as I have stated, the Charter Party, on 
the dissolution of a firm, no matter by 
what cause, it is always well, and usual- 


ly necessary, to consult that instrument 
to see what it says abaut the action then 
to be taken, and to whom the properties 
of the firm belong That itis the duty of 
the members jointly to use the property 
of the firm to pay the firm debts goes 
without saying. It is like that valuable 
clause in most wills which directs that 
‘*my funeral expenses and just debts be 
paid.” No use of that, nor of saying 
the firm debts must be paid; the law 
will seeto that. Uncertain as may be 
verdicts of petit juries or decisions of 
courts of last resort, one thing the law 
does say, that one ‘‘must pay his debts.” 
To be sure, to that unnecessary and 
therefore objectionable clause may be 
added as is often done, “as soon after 
my decease as possible,’’and thus change 
a truism into a common sense direction. 
The Articles of Partnership may also 
provide who shall be the liquidator, but 
the debts must be paid, and out of the 
firm or joint property; and should that 
not suffice then the joint debtors or pa- 
trons must put their hands in their 
pockets and make the deficiency good. 
And, mark you, this joint debt, now 
that the joint funds are exhausted, be- 
comes a several one, and can be collect- 
ed from any one of the joint debtors, 
though it is, in case of an assignment 
for instance, subordinate to the individ- 
ual personal debts of the various part- 
ners. 

The law, or attorneys as representing 
the law, dealing with firms, carries out 
this theory of individuals, Leases are 
made by the individual members of the 
firn—John Smith and William Brown, 
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aot by Smith and Brown under their 
firm name, and if a suit, it is John Smith 
and William Brown, trading under the 
firm name, or trading as Smith and 
Brown, who are plaintiffs or defendants; 





WILLIAM BalnpriDGE JAUDON, 


always the individuality of the members 
is recognized. 

To the Accountant or Bookkeeper the 
Firm or House is the important person; 
the individuals are, so far as the firm 
business is concerned, but parts of a 
machine, It is the whole that acts, and 
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as a whole Smith and Brown sell or 
buy. The individual partner comes not 
in at all except in his personal matters. 

So it is customary in Articles of Co- 
partnership, drawn usually by attorneys, 
to recognize this individuality of own- 
ership in the assets of the firm, and the 
common form is that ‘‘ after payment of 
the debts,”” and sometimes ‘‘after re- 
turn of capital,” the assets are to be di- 
vided among the partners in such por- 
tions as may be therein agreed. Now, it 
is to this division or sharing business 
that I would invite your attention and 
ask for your best judgment this even- 
ing, 

I have tried to set before you in a 
brief manner my view of what the legal 
conception of a partnership is, for it 
seems to me that it is necessary to en- 
able you to understand the judicial set- 
tlement of a partnership which I have 
taken from the Superior Court Reports, 
and not finding or knowing of anything 
from the Court of Appeals of later date, 
I presume it must stand as the present 
status of the. law. 

The case is Butler v. Ballard, and itis 
in Superior Court Reports, vol. 43, page 
igi, opinion by J. Freedman, Curtis and 
Van Voorst concurring. 





WILLIAM BAINBRIDGE JAUDON wa. born in Phila- 
delphia in 1836, of Hugenot Ancestry who came to this 
country at the time of the Revocation of the Edict of 
Nantez. His father was Ashbel Green Jaudon, prom- 
inently known in mercantile circles of Philadelphia; 
his grandfather was William Bainbridge, one of the 
fighting commodores of the war of 1812, whose picture 
painted by Jarvis by the order of the city of New 
York hangsinthe City Hall. Mr. Jaudon came to 
New York in 1844, and in 185: commen ed his mercan 
tile careerin the fancy-goods business, the headquar- 
ters of which were then in Pearl Street. After acouple 
of years apprenticeship to office work, he went to Wall 
Street, entering tie stock business and becoming a 
member of the New York Stock Exchanve in 1861, and 
also an original member of the Gold Exchange. Owing 
toweverses he gave up the brokerage bustmess in 1868, 
and for a while was in the real estate business, leav- 
ing this to become secretary of the Excelsior Savings 
Bank. After carrying his bank safely through the 


Panic of 1873 he left it in 1875 to become secretary of 
the Van Derveer & Holmes Biscuit Company, and in 
1882 quitted that position and commenced the active 
practice of Expert Accounting, to which he had given 
more or less attention for some years prior Mr. 
Jaudon is among the oldest members, and is now vice- 
president of the Institute of Accounts. He has made 
a specialty of accounting in the Surrogate’s Court, 
and an address by him before the Institute of Accounts 
on that subject was published in the “Railway and 
Corporation Law Journal” in 1889. 

Mr. Jaudon's experience in accounting has been 
large and varied, and he saysin speaking of it that 
he hardly knows of a business of which the books have 
not been under his « upervision. 

Mr Jaudon is a firm believer in the fact that figures 
do not lie, though he thinks at times their arrange- 


ment may be distorted, and he claims that as figures 
when correctly stated can give but one result, profes- 
sional accountants should always be in accord 1n their 
results. 
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The synopsis is this; Ballard, Haley, 
Moore and Butler were partners. Bal- 
lard and Haley being general partners 
and contributing experience; Moore and 
Butler were the special partners, and 
contributed cash, the former $25,000, 
the latter $15,000. 

The profits were to be divided as fol- 
lows 


Ballard, ° 40 per cent. 
Haley, " , . “ 
Moore, 18 a 
Butler, . ; - ae “ 


The general partners were permitted 
to draw for living expenses. At the 
general ‘‘round-up” matters stood as 
follows: 

All debts were paid, and all assets ex- 
hausted unless debts due the firm by 
partners are such,and they in the eye of 
the law seem soto be, The special part- 


ners’ capital had also been returned and 
therefore was not taken into considera- 
tion. 


Ballard had 40 per cent and owed 


ee ae ee ee ee. Cs edetbedebein 
Moore “ 18 * and was owed........... a oes 
Butler “ 22 - = 


too per cent, 


The decision was as follows; 


Butler owes Moore 22 per cent, of $17,922 82 or 
Moore *“ Butler 18 * of 9,286 77 or 
Moore gets judgment against Butler for 
Ballard owes oore 40 per cent of $17,922 82 
Ballard * of 
Moore gets PA. against Ballard for 
Haley owes Moore 20 per cent of $17,922 82 
Haley ° 18 of 
Moore gets judgment against Haley for 


Ba all..cce cece 


Now for Butler: 


Ballard owes Butler 40 per cent. of $ 9,286.77 
> $ of 15,243 08.. 
Butler gets judgment against Ballard for.. 
Haley owes Butler 20 per cent. of $9,286 77. 
22 - of 11,966 6 

Butler gets juc tenet against Haley for.. 


Less Moore's judgment against him........... ° 
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The general term unanimously, as I have stated, overruled the report and set- 
tled the amounts due Moore & Butler respectively, as follows: 


15.293 08... 0.0.0.0... 


BE.GEO BDoccccce cecccece 









The Balance-Sheet was as follows: 








Dr. Cr. 
Rallard, $15,243.08 Moore, $17,922.82 
Haley, 11,966.51 Butler, 9,286.77 

$27,209 59 | $27,209. 59 


They do not seem to have been able 
to make a final settlement among them- 
selves. Ballard and Haley being insol- 
vent and not able to pay anything, while 
Moore and Butler were both solvent, 
and a judgment against either perfectly 
good. The case went to a referee who, 
throwing out of consideration the am- 
ounts due by Ballard and Haley, and 
taking only into consideration the am- 
ounts to be received by Moore and But- 
ler from the firm, equalized them upon 
the basis of their respective interests in 
the profits, and (of course) losses, 
18 per cent. and 22 per cent., and de- 
cided that Butler should pay Moore 
$5,678.49. Moore thought he was not 
getting his full share of the pe and ap- 
pealed. 


Viz.: 









Jed ath erEReRRenriepe $15,243 08 
cece cccncs ceeeseccece-es 11 96658 
Shiites esha as dee mmaernas deen $17,922 22 
eigndak<-atpeseweconstuinete 91286 77 
$27.20) 59 $27 209 59 
tne aaniin eaeaialeniabiad aivion $i.942 84 
eee Pe Ee ere tT eT 1,671 62 
ics ated pene opel its skein $2,271 22 
dbabigekenteentes+s64me woes 7.169 12 
CeRas euEatebeNeEReeKes GhEs 2 743 74 
ETON EE 9.912 86 
Ce cccerccccccecccccecocecese 3.534 56 
sececerccccevccccscccccccccs 2,153 y8 
cobdinwepeseneseseteseceseee 59738 54 
obanehntesoennenteseenbenns * $17,922 62 
$3,774 70 
39353 48 
$7,068 18 
1.857 35 
2,632 63 
006000000060000 000000006000 49489 98 
11.558 16 
PITITITTITTTTiiiT TTT iTT iit 2,271 22 


+ $ 9.286 94 


*He gets 20 cents too little; but one cannot expect a judge of the Superior ‘Court to be bound by the rules of 


common arithmetic. 


+This should be $9,286.77, but it 1s pretty close for an Honorable! 





ACCOUNTANT'S 


Now for Ballard and Haley: 


Haley « wes Ballard 40 per cent. of $11,966 51, OF.......... 
And Ballard owes Haley 20 per cent. of $15,243 48, Or..... 


Therefore Ballard gets judgment against Haley for 


I cncntnndcondanndndemednteadeaciinndos 
Be I IIS Gcincnddcds<vesesdbnastebdouueiessons <a 


Ballard owes Moore 
Rallard owes Butler 


Whether all parties were satisfied, I 
don’t know, but suppose they had to be. 

Now suppose we leave these multitu- 
dinous figures and apply the reasonirg 
of the court to a similar case simplified. 

A. B. and C are partners, having an 
equal share, A and B having contrib- 
uted the experience and C the cash to the 
At the round up 
matters stand as follows, debts all paid: 


amount of $20,000. 


Dr Cr. 
A, $9,000 C, including his capi- 
B, 6,099 tal, $20,000 - - 


35,002 
Cash, 20,000 


$3+,000 


C hasto collect from A ! 
cw “ “ 


, of $15,000.... 


A%°* 


C has to collect from B °, of 


“ 


B has to collect from A ', 

B has to pay A !; of $6.00 

B has toget from A 

BBW PRG Grote cecniscesccecese ‘ 


A has to pay B.... 
A has to pay C 


Now these settlements are made all 
upon the proposition that whatever is 
due the firm no matter by whom, is an 
asset, and whatever is due by the firm 
is a liability, no matter to whom; and 
the partners’ interests are made the re- 
spective percentage of such assets and 
liabilities, and not the percentage of the 


DEPARTMENT. 


1,737 % 
55738 54 
4,489 98 


$11,966 5 
9.912 86 
7-068 18 


16,981 06 


15737 99 $15,243 07 


The cash $20,000, is turned over to 
C, in payment of his contributien of 
capital, leaving the balance-sheet for set- 
tlement as follows: 


A owing $9,000 Due to C $15,000 


Bowing 6,000 


$15,000 


Now apply the rule of the superior 
court, general term, remembering that 
A is insolvent, B and C _ perfectly 


net difference between them, thus carry- 
ing out what I call the legal construc- 
tion of the case. 

But suppose we push it further; B, 
being perfectly good and an honest man, 
when he learns that he has overdrawn, 
says: ‘‘I will pay back my $6,000 to the 
firm,” and C says, ‘‘I will take that on 





+The difference of a cent in each of these last calculations don’t count; neither was worth that much, 
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account.’’ Then the account stands: A 
owes $9,000, C has $9,000 due him, and 
B stands even. Applying the above 
rule, B must pay C $3,000 and cullect 
$3,000 from A, thus being $2,000 worse 
off than if he had not paid his debt. 
Again, suppose B and A had each 
overdrawn $9,000, leaving C short $18,- 
coo. Apply the rule and C stands the 
entire loss by it, and B none’ There- 
fore the courts say to the partner: ‘‘If 
you find your co-partner who is insol- 
vent has overdrawn, do likewise and 
you will save money by it!’ This may 
be the law of Partnership Settlement, 
and according to the General Term of 
the Superior Court itis, but is it equity? 
The law of over and under drawing is 
laid down by that court as follows: “As 
to ea h partner who has overdrawn his 
account the others are liable to him for 
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their respective portions of the under- 
draft; as to each partner who has over- 
drawn, he is liable to the others for their 
respective portions ot his overdraft, and 
insolvency does not affect the applica- 
tion of the above,” 

This is carrying out the individual 
theory with a vengeance. Wewere told 
the other evening that it wasalong time 
before the law would recognize the ex- 
istence of a corporation, the lack of a 
soul to save or a body to kick being 
probably the reason; but so surely as 
corporations get recognized, so surely 
will the law bring itself to recognize the 
firm as distinct from the individual. 


The trend of the law isin that direction, 
and the decisions of our Court of Ap- 
peals in some savings-bank cases before 
it within a few years, seem to show that 
that entity—the *‘ Firm” or ‘* House,” 
will gain its recognition. 


THE CARLISLE CURRENCY BILL. 


Text of the measure reported to the House of Representatives by the Committee on Ranking and Curren. 


Sec. 1. Be it enacted, that all acts and parts 
of acts which require or authorize the deposit of 
United States bonds to secure circulating notes 
issued by national banking associations be and 
the same are hereby repealed, and such notes 
hereafter prepared shall not contain the state- 
ment that they are so secured. 

Sec. 2. That any national banking association 
organized as now provided by law, and any na- 
tional banking association hereafter organized, 
may take out circulating notes toan amount not 
exceeding 75 per cent of its paid-up and unim- 
paired capital upon depositing with the treas- 
urer of the United States legal-tender notes, in- 
cluding treasury notes issued under the act ap- 
proved July 14, 1890, entitled ‘‘ An act directing 
the purchase of silver bullion and the issue of 
treasury notes thereon. and for other purposes,” 
as a guarantee fund eyual to 30 per cent. of the 
circulating notes applied for, The association 
making such deposit shall be entitled to receive 
from the comptroller of the currency circulating 


notes in denomination of $10 and multiples 
thereof in blank, registered and countersigned, 
as provided by law, and all such notes, together 
with the circulating notes of national banking 
associations now outstanding, shall constitute, 
and are hereby declared to be, a first lien upon 
all the assets of the association issuing the same. 
All circulating notes hereafter furnished to na- 
tional banking associations shall‘be uniform in 
design, but any association desiring to redeem 
its circulating notes in gold may have them 
made payable in that coin, and the secretary of 
the treasury is hereby authorized and directed 
to have prepared and keep on hand ready for 
delivery on application a reserve of blank notes 
for each national banking association having 
circulation, but such reserve for each bank 
shall at no time be in excess of the difference 
between the amount of its notes then outstand- 
ing and the total amount which it is by this 
act authorized to receive. 

Sec. 3. That in lieu of all existing taxes each 
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national banking association shall pay to the 
treasurer of the United States, in the months of 
January and July each year, a duty of one- 
fourth of one per centum for each half year upon 
the average amount of its notes in circulation, 
and in computing such average all notes issued 
by such association and not actually retired 
from circulation in the manner herein provided 
shall be included. 

Sec. 4. That each national banking associa- 
tion shall redeem its notes at par in lawful 
money of the United States on presentation at 
its own office or at such agencies as may be des- 
ignated by it for that purpose, and whenever 
such association desires to retire the whole or 
any part of its circulation the notes to be re- 
tired shall be forwarded to the comptroller of 
the currency for cancellation, and thereupon 3c 
per centum of the amount of such cancelled 
aotes shall be returned to the association. De- 


faced and mutilated notes, and notes otherwise 
unfit for circulation, which have been redeemed 
by any association, may be returned to the 
comptroller of the currency for destruction and 
reissue, as now provided by law. 

Sec. 5. That, in order to provide a safety- 
fund for the prompt redemption of the circulat- 


ing notes of failed national banking associa- 
tions, each such association now organized, or 
hereafter organized, shall pay to the treasurer 
of the United States, in the months of Jan- 
uary and July in each year, a tax of one- 
fourth of one per centum for each half year 
upon the average amount of its circulating notes 
outstanding, to be computed as hereinbefore 
provided, until the said fund amounts to a sum 
equal to 5 per centum upon the tctal amount of 
national bank notes outstanding, and thereafter 
said tax shall cease. Each association here- 
after organized, and each association applying 
for additional circulation, shall pay its pro-rata 
share into the said fund before receiving notes, 
but an association retiring or reducing its circu- 
lation shall not be entitled to withdraw any part 
of said fund, Whena national banking asso- 
ciation becomes insolvent, its guarantee fund 
held on deposit shall be transferred tothe safety 
fund herein provided for and applied to the re- 
demption of its outstanding notes, and in case 
the said last-mentioned fund should at any time 
be impaired by the redemption of the notes of 
failed national banks, and the immediately 
available assets of said banks are not sufficient 
to reimburse it, said fund shall be at once re- 
stored by pro-rata assessments upon all the 
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other aSsociations according to the amount of 
their outstanding circulation, and the associa- 
tions so assessed shall have a first lien upon the 
assets of each failed bank for the amount prop- 
erly chargeable to such bank on account of the 
redemption of its circulation. 

Sec. 6. That the secretary of the treasury 
may from time to time invest any money be- 
longing to the safety fund in United States 
bonds having the longest time to run, and the 
bonds so purchased, and the interest accruing 
thereon, shall be held as part of the said fund. 
Such bonds may be sold when necessary and 
the proceeds used for the redemption of the cir- 
culation notes of failed national banks. 

Sec. 7. That every national banking associa- 
tion heretofore organized and having bonds on 
deposit to secure circulation shall, on or before 
the rst day of July, 1895, withdraw such bonds 
and deposit with the treasurer of the United 
States a guarantee fund consisting of United 
States legal tender notes, including the treasury 
notes issued under the act of July 14, 1890, 
equal to 30 per cent. of its outstanding circula- 
tion at the time of such withdrawal and deposit, 
and all laws and parts of laws requiring such 
association to deposit, or to keep on deposit 
with the treasurer of the United States, bonds 
ot the United States for any purpose other than 
as security for public moneys shall be and are 
hereby repealed from and after the said date. 

Sec. 8. That sections 9 and 12 of the act ap- 
proved july 12, 1832, entitled ‘‘An act to enable 
national banking associations to extend their 
corporate existence and for other purposes,” 
and section 31 of the act approved June 3, 1864, 
entitled ‘‘ An act to provide a national currency 
secured by a pledge of United States bonds, and 
to provide for the circulation and redemption 
thereof,” and all acts and parts of acts amend- 
atory thereof, be and the same are hereby re- 
pealed, 

Sec. 9. That the secretary of the treasury 
may, in his discretion, use from time to time, 
any surplus revenue of the United States in the 
redemption and retirement of United States 
legal-tender notes, but the amountof such notes 
retired shall not in the aggregate exceed an 
amount equal to 70 per cent. of the additional 
circulation taken out by national banks and state 
banks under the provisions of this act; and here- 
after no U. S. notes or treasury notes authorized 
by the act of July 14,1890,entitled *‘An act direct- 
ing the purchase of silver bullion and the issue 
of treasury notes thereon, and for other pur- 
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poses,” of a less denomination than $10 shall 
be issued, and as rapidly as such notes of de- 
nominations less than $10 shall be received into 
the treasury they shall be cancelled, and an 
equal amount of notes ot like character, but in 
denominations of $10 or multiples thereof, shall 
be issued in their places; but nothing in this 
act shall be so construed as to repeal or in any 
manner affect the second section of the said act 
of July 14, 1890. 

Sec 10. That the use of circulating notes is- 
sued by a banking corporation duly organized 
under the laws of any state, and which transacts 
no other than a banking business, shall be ex- 
empt from taxation under the laws ofthe United 
States when it is shown to the satisfaction of the 
secretary of the treasury and the comptroller of 
the currency— 

(1.) That such bank has at no time had out- 
standing its circulating notes in excess of 75 per 
cent of its paid up and unimpaired capital. 

(2.) That its stockholders are individually 
liable for the redemption of its circulating notes 
to the full extent of their ownership of stock; 
but this shall not be required in the case of per- 
sons holding stock as executors, administra- 
tors, guardians or trustees, if the assets and 
funds in their hands are liable in like manner, 
and to the same extent as the testator, intestate, 
ward, or person interested in such funds would 
be if living and competent to act and hold the 
stock in his own name, 

(3.) That the circulating notes constitute by 
law a first lien upon the assets of the bank. 

(4.) That the bank has at all times kept on 
deposit with an official of the state authorized 
by law to receive and hold the same, a guar- 
antee fund in United States legal tender notes, 
including treasury notes of 1890, equal to 30 per 
cent, of its outstanding circulating notes; and 

(5.) That it has promptly redeemed its notes 
at par on demand, at its principal office, or at 
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one or more of its branch offices, if it has 
branches, 

Sec 11. Thatthe secretary of the treasury 
may, under proper rules and regulations to be 
established by him, permit state banks to pro- 
cure and use in the preparation of their notes 
the distinctive paper used in printing United 
States securities; but no state bank shall print 
or engrave its notes in similitude of a United 
States note or certificate or national bank note. 


When Mr. Carlisle submitted the above bill to 
the committee, he explained that Section 8 re- 
pealed sections g and 12 of the act of July 12,1882. 
Sec. 9 of that act authorized deposits of lawful 
money by national banks to withdraw their de- 
posits of circulating notes. It might not be ab- 
solutely necessary, he said, to repeal that section 
if the proposed plan was adopted, but still the 
spirit of the section was that any national bank 
shall not retire in the aggregate more ihan $3,- 
000,000 per month, and, having done so, shal} 
not be allowed to increase its circulation within 
six months. 

Sec. 12 of the act of 1882 referred to gold cer- 
tificates and their suspension when the gold re- 
serve fell below $100,000,000, and concerning 
this provision Mr. Carlisle said it was not good 
policy for the government to establish a ware- 
house for the deposit of gold and to issue certi- 
ficates against it, for the rea-onthat this gold, 
or a large part of it, would come into the treas- 
ury and stay there if these certificates were not 
issued against it. But, said Mr. Carlisle, the 
repeal of this was not an essential part of the 
matter. His own view was that it would be 
beneficial to the government not to issue these 
certificates, but to have the treasury hold the 
gold and pay it out so as to get it into circula- 
tion. 
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BANKING PRACTICE. 


A DEPARTMENT DEVOTED TO 1HE PRACTICAL SIDE OF BANKING. 


THE BANK AS AN 


(Below we publish an extract from an address on 
“ Banking,” delivered at Evanston, Ill., by Mr. Lyman 
J. Gage, President of the First National Kank of Chi- 
cago. The portion of the address extracted treats of 
the important agency of the American banker in fa- 
ciitating both foreign and domestic exchanges by 
means of credits and bills of exchange Mr. Gage'’s 
descriptions picture clearly how the great volume «f 
the commerce of the country is carried on with but a 
suiall percentage of actual money. They are usefulto 
think over at this time, when our minds are centered 
on the currercy problem, as showing the true relations 
of money and banks toexchange. Verily, in modern 
civilization, the bank itself, n t the coin or paper dol- 
lar, is the cLief instrument of exchange.) 


~ * » 


HOW FOREIGN EXCHANGES ARE FACILI- 


TATED. 


‘To morrow a Chinaman will desire 
to send $200 or $2,000 to Hong Kong. 
He will visit a Chicago bank and at the 
rate of 70 cents in our ‘currency to the 
dollar he will buy or will get a draft for 
as many dollars as his money will pur- 
chase, which will secure the payment 
for so many silver dollars in Hong Kong 
without furcher charge or expense to 
him, The Chicago banker need not of 
necessity have any funds in China to pay 
this draft. Iltis quite the current course 
of business for the Chicago bank simply 
to inform the Hong Kong bank that it 
has drawn the draft and make provision 
for its payment by remitting, not to 
Hong Kong, but to the London corres- 
pondent of the Hong Kong bank, an 
amount equivalent to the draft drawn, 
Here is an interesting piece of financial 
machinery. The Chinaman transmits 
his funds to China. The Chinese bank- 
er makes payment for him and takes his 
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reimbursement in London. Of what 
use to the Chinese banker is a credit in 
London? Itisof great use, because it 
helps to form a fund against which he 
can make requisition by draft in favor of 
his own merchant dealers in Hong 
Kong who have payments to make in 
Great Britain, for cotton goods or other 
merchandise there purchased. In fact, 
it is quite conceivable that the holder 
of the Chicago bank's draft, sent by 
the Chicago Chinaman, would ask for a 
London draft instead of the hard dollars 
for which it called. In that case, the 
credit transferred to the London bank 
by the Chicago banker would itself pro- 
vide the fund to pay the draft that he 
himself would draw. But how comesit 
that the bank in Chicago can place 
money in London so easily? Well, it 
does not place any money in London. 
American dollars, whether of gold, sil- 
ver or paper, are not current there, 
Pounds, shillings and pence are their 
terms of account. Sovereigns, shillings 
and sixpences are their currency. No, 
the Chicago banker sends no cash to 
London. The money the Chinaman 
paid him will form in his hands some 
portion of a fund which he is daily using 
to buy drafts and bills on Great Britain 
from American shippers of wheat, corn, 
cheese, or other exportable commodity 
shipped to that country. 

If you have followed me _ closely 
enough you will see that in the transac- 
tion just described, while the Chicago 
Chinaman ignorantly thought he had 
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sent acertain sum of money to China,he 
really had done no such thing. Nomoney 
left Chicago; none was received in 
Hong Kong. What he really accom- 
plished was (in the case described, ) to 
transfer a given quantity of American 
grain in London as an exchange for its 
equivalent English cotton goods 
shipped to China. The function and 
office of the banker makes such trans- 
fers possible. In all the wide and di- 
versified movement of nature’s products 
and manufactured wares, whether by 
land or sea, the office of the banker is 
second in importance only to that of the 
railroad or the ship. They carry the 
property itself, but through the portfoiio 
of the banker pass the evidences of title 
and ownership for which he has made 
advance payment at one point to take 
reimbursement at another. Let me 
give another illustration: 

There are two ways in which the op- 
eratives at Glasgow might obtain Amer- 
ican flour. They might put their money 
together, intrust it to a capable agent, 
and send him with it across the Atlantic 
and thence across the country which 
separates the Atlantic from the mills at 
Minneapolis or Chicago, ana there lay 
down their money, obtain the flour and 
transport it to their homes in G.zsgow 
by such means as they could command. 
In the days of the patriarchs this would 
have been their method. So Jacob did 
when he sent his sons in Egypt to buy 
corn; but thanks to the developments of 
commerce and the creation of intermedi- 
ate agencies,a more conve jient, econom- 
ical, and a safer method now prevails. 
When the operative at Glasgow wants 
flour he simply goes to his grocer, se- 
cures the needed quantity and has the 
value of it entered to his debit on a 
week or month's credit. His grocer 
in turn gets flour from the jobber or 
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wholesale dealer on credit of thirty or 
sixty days, But the latter does not 
send his money across the Atlantic. 
Instead of this he sends a mail or tele- 
graphic order to his broker in Chicago 
or Minneapolis, indicating the amount 
of flour he desires. The broker buys 
the commodity of the miller, who deliv- 
ers the flour to the transportation com- 
pany and receives what is called a ne- 
gotiable bill of lading. This instrument 
is merely a contract that, for a certain 
consideration, the company will trans- 
port the flour to Glasgow, and there de- 
liver it to whoever may be the legal 
holder of the bill of lading, This 
instrument the miller delivers to the 
broker, and receives payment for his 
flour in the form of a check upon the 
bank, where, quite possibly, the broker 
has no money to his credit. To cover 
his check so drawn the broker hurries 
to the bank, draws his draft, generally 
at sixty days’ sight, upon the jobber in 
Glasgow for the value of the flour, with 
the addition of his small charges. To 
the draft he attaches the bill of lading, 
and thus secured in the control of the 
property, the banker puts to the credit 
of the broker the equivalent of the 
draft, and thus is provided a fund for 
the payment of the broker’s check. 

The transaction is now so far ad- 
vanced that the flour is safely on its way 
to the consumer in Glasgow, and at this 
point the banker would seem to be the 
only one who is out of pocket as to 
money. If the matter went along to its 
natural conclusion, the flour would 
reach its destination, and the draft 
drawn against it be duly paid to the 
banker in Glasgow or London for the 
credit and use of the American banker. 
How, then, will the American banker 
recover back the fund which it is thus 
seen he has transferred from his own 
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strong box to the keeping of the English 
bank? By avery simple method, as you 
will see. While this operation—the pur- 
chase and shipment of the flour—has 
been going on, another, but quite sim- 
ilar, operation has occurred from the 
other side. The American millers have 
been receiving burlaps and bags fiom 
the manufacturers in Scotland, Desir- 
ing to pay for these, they apply to the 
American banker, who, for the cash,will 
give them his draft or order against the 
funds to his credit in the English or 
Scotch bank, resulting from the draft or 
bill collected against the flour, and so 
the American banker has his fund in 
hand again. The flour is settled for, 
the burlaps are paid for, and allare sat- 
isfied, No money has pa:sed between 
the two countries, The operation de- 
scribed is, in effect, an indirect ex- 
change of commodities—flour for bur- 
laps, The intervention of the banker 
and the use of bills of exchange alone 
make this possible. This illustration 
fairly shows how the great traffic be- 
tween nations is carried on. With im- 
ports to the value of $700,000,000 or 
more, and exports to a similar amount, 
not more than 5 to 8 per cent of the 
whole is settled for by direct shipment 
of money. The great bulk is settled in 
the way we have described in the ex- 
ample of the flour and burlaps. 

It is, in substance, as if the banker 
stood midway between the two coun- 
tries, passing in with one hand the pro- 
ducts of foreign skill, and passing out 
with the other hand, in fair exchange, 
the products of American industry. For 
this service competition has reduced his 
charge to an insignificant sum. Huis 
charge for profit applied to a barrel of 
flour would be about 1% cents per bar- 
rel. Let me give you one or two in- 
stances taken from real transactions, 
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which will show some of the offices and 
functions of a bank, and the celerity of 
modern methods as well. Some time 
ago a banker was notified that he was 
wanted at the telephone. With the 
‘phone to his ear he recognized the voice 
of a dealer four miles distant, who said: 
‘It is very important that I pay to-day 
to Messrs. Biank, Number Blank, Union 
Building, ].ondon, £5,800. Can it be 
done?’ The banker's reply was, ‘ Yes, 
if the cable is working; I wil! attend to 
it at once. Send in your check before 
close of bank.’ Within two hours the 
payment was made in London, Not 
long since a Chicago dealer appeared in 
the bank with a cablegram in his hand, 
It came from a correspondent in Smyrna, 
Asia. It brought information that owing 
to a fear of a war blockade a consign- 
ment of certain goods was offered for 
immediate cash at a very low price. By 
the bank’s facilities the matter was ar- 
ranged, and within twelve hours the 
cargo was paid for, duly loaded, and on 
its way toAmerica. Curiously enough, 
it was a cargo of canary seed. 


BANKING INDISPENSABLE TO OUR VAST 
DOMESTIC EXCHANGES, 


But if the bank or banker is so impor- 
tant in our foreign trade, he is immense- 
ly more so in our home affairs, where 
the volume of industrial exchanges is 


many times greater. The mind can 
hardly take in and comprehend the 
great office served by bank checks in the 
purchase and sale of industrial products 
in the United States. The daily reports 
of the clearing houses of the principal 
cties show that daily transactions 
covered by checks drawn upon bauks 
aggregate about $160,000,000 a day. 
The total supply of money in the 
country is less than $1,800,000,000, 
including gold, greenbacks, nation- 
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al bank notes, silver, and silver cer- 
tificates. If commercial transactions 
were carried on by the use of money 
alone an amount very much larger than 
our total present supply would be con- 
stantly in transit at enormuus expense 
and great risk, or the stock of money re- 
maining the same, the price of commod- 
ities and labor would shrink to a degree 
that no man can estimate. At least 85 
per cent. of ail commercial payments 
are now made with checks and drafts, 


THE BANK DEALS IN CREDITS MORE LARGE- 
LY THAN IN MONEY. 


And this brings me to a point where 
I can best attempt to correct a popular 
misapprehension concerning the _ busi- 
ness of banking. The banker is gener- 
ally regarded as adealer in money. He 
is so only incidentally. He is primarilya 
dealer in credits and instruments of ex- 
change. This is easily seen by observa- 
tion, Take the actual transactions of 
one Chicago bank for one day. It re- 
ceived over the counter and gave credit 
to depositors for the round total of $5,- 
400,000. How was it made up? The 
following statement is real: 


IPO EE ITS Fae $ 9,885 
IR oh ei asss ébescénss @chied 15,826 
Gold treasury certificates............. 4,045 
Silver treasury certificates............ 98,129 
Legal tender notes.................. 82,172 
Treasury notes, Act July 14, 1890... 4 25,496 
National bank notes................. 34.263 
$269,816 

Checks, drafts, certificates of deposit 
and bills of exchange............. 3,138,187 
Exchanges for clearing-house....... 1,990,940 
$5,398,943 


Percentage of cash to total credits 
made, 5 per cent. 

But, to make it still clearer, let us, in 
an imaginary way, develop a course of 
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events which are daily taking place in 
the actual business of banking. Mr A. 
applies to his banker for a loan of $20,- 
ooo. He asks for a loan of money, but 
if the banker grants his request he really 
gets a credit upon the banker's books, 
against which he may draw his checks, 
To be sure, he may draw out the cash, 
but as he borrows only to buy some- 
thing or to pay an existing debt his 
check answers the purpose. He there- 
fore gives his checks to Band C, and D 
and E, who are respectively dealers 
with Mr. A’s banker, They bring A’s 
checks to the bank and deposit them 
for their own respective credits, where 
they lie subject to their future checks or 
orders. Multiply the transaction many 
fold and you will understand how it is 
that in the daily receipts over a banker's 
counter the great disparity exists as 
shown a moment ago between the am- 
ount of checks and the amount of cash. 
Reflecting upon what has just been said 
you will perceive also that the banker 
gains interest not only by lending 
money, but more Jargely by loaning his 
credit. 

I cannot take time to give more than 
this mere hint of how it comes about 
that my statement is irue, namely, that 
a banker deals in credits rather than in 
money. If checks on the bank which 
read ‘ Pay to the order of blank, blank 
doliars,’ were printed so as to express 
the real action they accomplish, they 
would read, ‘Give credit to blank for 
blank dollars, or, should he require it, 
pay him the cash to that amount.’ 
There are, of course, in every city many 
banks, and no one does all the business. 
These checks, or credit transfers, as 
they might be called, drawn upon any 
one bank, find their way into all the 
other banks, but by the arrangement of 
the clearing house they meet and cancel 
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each other, the net difference in totals 
only being paid in cash Every day in 
Chicago $18,000,000 to $20,000,000 in 
checks pass through the clearing-house, 
but to settle them all between $300,000 
to $700,000 in cashis sufficient. 


IMPORTANCE OF AIEQUATE RESERVES, AND 
SOUND BILLS RECEIVABLE, 


Now, there is one indispensable and 
overruling condition which the banker 
must observe and obey if he long con- 
tinues the exercises of his vocation. It 
is this, he must always be ready to re- 
spond to a call for cash from those who 
have credit balances on his books, Or- 
dinarily, such demands are extremely 
limited, but circumstances may arise 
which will make them extraordinary. It 
is the ever present possibility of such 
exigencies that give the thoughtful and 
conscientious banker anxiety and care, 
To guard against them he carries at all 
times an important portion of all his 
liabilities in cash. The national bank- 
ing law requires that national banks 
doing business in certain important 
cities shall maintain at all times a min- 
imum of 25 per centr, of their total lia- 
bilities in legal money, The law is a 
wise one so far as it goes, but it is im- 
possible to adequately direct by written 
Statutes in a matter so delicate and 
flexible as this. Not less important 
than his reserve in cash-is the quality 
and character of the notes and obliga- 
tions of his debtors which he carries in 
his portfolios. They ought to repre- 
sent some form of existing value, either 
held by himself as security or under the 
contro! of his debtor. In the credit sys- 
tem every honest financial obligation is 
given either to aid in the production of 
value, or to transfer property of value 
in the course of its distribution from 
the producer to the consumer. Credits 


issued to develop gold mines which do 
not produce, upon railroads that have no 
reason to be, upon ships that never sail, 
upon houses that have no occupants, 
and upon a hundred other things which 
absorb capital, but do not produce it, 
are false and delusive, Like broken 
reeds they pierce the side of him who 
leans upon them. It is the constant 
prayer of the pious banker, ‘From alb 
of these, good Lord, deliver us.’ But 
this is not his only source of danger. If 
he, by care and watchfulness, escape, 
the fact that others are misled and ac- 
cumulate these glittering falsehoods of 
credit is also a menace. For the suc- 
cess of his affairs it is necessary that 
peace and order prevail; that industry 
thrive; that production advance; that 
the distribution of products be unfet- 
tered; that labor be fairly compensated ; 
that capital, the total of useful things, 
should steadily increase. 


CAUSES OF FINANCIAL PANICS. 


Now, there is a strange result which 
often follows an enduring period when 
all these favoring conditions have ex- 
isted. Josh Billings once uttered this 
train of aphorisms: ‘ Poverty incites 
to industry; industry creates wealth; 
wealth invites luxury; luxury breeds 
effeminacy ; effeminacy tends to poverty ; 
and so the circuit is complete,’ Some- 
thing anatagous to this is pretty certain 
to go on in the world of business affairs 
though it can not be so tersely stated. 
The happy conditions I have recited, 
lead to general prosperity, Prosperity 
begets confidence; confidence makes 
credit more effective and tends to stim- 
ulate prices; rising prices invite specu- 
lation, to support which credits come 
more largely into use. The steady gains 
of industry and trade seem slow and 
small compared with the quick and bril- 





354 THE BANKING 


liant achievements of the speculator and 
promoter, Bank deposits. increase (in- 
struments of credit being multiplied). 
The nouveau riche build new houses and 
furnish them with all that is rare and 
beautiful. The papers quote society as 
unusually gay, and in other columns 
descant upon the evidences of prosperity 
which on every side appear. But to him 
who sees through the apparent to the 
real, these new conditions are but the 
symptoms of a gathering storm. Values 
can not for ever mount upward. The 
expanding volume of credit by which 
they are carried, bears a vital relation 
to the money supply, and though the re- 
lation may “for a time be ignored, it 
will finally be reasserted. When this 
time comes the whole fictitious fabric is 
threatened, and we are exposed to the 
retributive effects of what is known as 
a financial panic, Then, under the law 
that action and reaction are equal, cred- 
it loses the legitimate and honorable 
power it once enjoyed. Money, hard 
cash, is demanded. It is then that the 
banker finds that his lot, like the police- 
man’s, is not a happy one; but he is not 
alone in his wretchedness. Property of 
all kinds, now offered for sale, not on 
the ordinary terms of credit, but for 
cash, falls in price far below its nat- 
ural average. Mills are closed, labor 
is idle, distress is universal, and. so, as 
Mr. Billings said, the circuit is com- 
plete. 


THE REMEDIAL FORCE, 


It is fortunate that when these evil 
consequences have reached a climax, a 
process of reconstruction .and_restora- 


tion sets in. Some one, Lamartine, I 
believe, speaks of ‘the deep remedial 
force that underlies all things.’ Time, 
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which assuages grief, softens the dread- 
ful memories of war, makes green. the 
sod which covers the patriot dead, and 
operates everywhere with soothing and 
healing influences. The commercial 
and industrial system, thrown into con- 
fusion and chaos through past follies, 
does not escape this general law, In- 
dustry struggles for a new footing. The 
broken lines which marked the path of 
production and distribution and ex- 
change are reformed. Money, which 
under the influence of panicky fear, was 
hidden away in secret hoards, again ap- 
pears, to make thrifty bargains out of 
bankrupt prices. In an eagerness for 
profitable exchange, it runs quick er- 
rands with new effectiveness, The vol- 
ume of credits is reduced by rapid 
liquidation. Soon after the disastrous 
panic of 1873, atrader related this ex- 
perience: ‘ Business in our town,’ he 
said, ‘came toa standstill, Money dis- 
appeared. One day, however, we re- 
ceived asa remittance, by express, in 
payment of a debt due us a $100 legal- 
tender United States note. We all 
looked at it with some curiosity, and 
after some debate we sent it to Mr, A. 
to apply on an account due from us to 
him. Inthe afternoon Mr. H. came in 
and laid down the same $100 note, with 
the request that we would apply it to 
reduce the account due from him to us. 
Surprised at seeing this note again so 
soon, we inquired and found its history 
for that day. It had paid us two debts 
to the amount of $100 each, and had 
liquidated other debts in the community 
for a total of $700 more, and there was 
the magical note still in our hands, 
ready for fresh operations on the mor- 


row, 
* * * * ” 
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THs department is carried on for the benefit of all subscribers, who are entitled to submit questions of een 


eral interest, and expect prompt and careful consideration thereof, without charge. 


The names and place 


of those submitting inquiries are published. unless special request is made to the contrary. 


The Michigan Banking Law. 


Banks Recourse upon Shares for Debts of Stock- 
holder. 


, Mich., December 12, 1894. 

Editor Banking Law /Journai, 

~Dear Sitr:—Will you kindly publish through 
the columns of your Journal the legal course 
for a bank doing business in this state to pursue 
to collect a past-due note, by regaining posses- 
sion or title to a certificate for stock, issued by 
said bank to the maker of said note, whose res- 
idence or whereabouts are unknown to the 
bank, said certificate of stock containing the 
following clause: ‘‘ Transferable only on the 
books of the bank, in person or by attorney on 
the surrender of this certificate and the satisfac- 
tion ot all claims of the bank,” 

If said certificate was turned over to third 
person could they compel said bank to transfer 
it on its books, without satisfaction in full for 
all past-due claims they may hold against the 
party to whom it was uriginally issued. 

Your opinion on these questions will be ap- 
preciated. 

PRESIDENT, 


The Michigan Banking Law of 1887 
(under which the bank submitting the 
inquiry is organized) contains the fol- 
lowing provision: 


Sec.1. * * No bank shall take as security for any 
lean or discount a lien upon any part of its capital 
stock. The same security in kind and amount shall 
be required of stockholders and of persons not stock- 
holé@ers. *‘No bank Shall be the holder or purchaser of 
any portfon of fts capital stock unless such purchase 
shall be necessary to prevent loss upon a debt pre- 
viously contracted in good faith. Stockso purchased 
shall in no case be held by the bank fora longer time 
than six months if the stock can be sold for what it 
cost, and :t must be sold for the best price obtainable 
within one year, orcancelled. * * ” 


It also contains this provision: 


Sec.9. * * Tre shares of stock of such bank shall 
be deemed personal property, and shall be transferred 


on the boo! s of the bank in such marner as the by- 
laws may direct, but no transfer of stock shail be 
valid against a bank so long as the registered holder 
thereof shall be liable as principal debtor, surety or 
o' herwise to the bank for any debt which shali be due 
and unpaid, nor in such case shall any dividend, in- 
terestor profits be paid on such stock, so long as such 
liabilities continue, but all such dividends, interest 
or profits shall be retained by the bank and ap- 
plied to the discharge of sucli liabilities; and no stock 
shall be transferred on the books of any bank without 
the consent of the board of directo s, where the regis 

tered holder thereof is in debt to the bank for any 
matured and unpaid obligations ” 

These provisions are not new to the 
Michigan Banking Law, Substantially 
the same provisions appear in the origin- 
al national bank act of 1863, section 9 of 
the Michigan law being the counterpart 
of section 36 of that act, and section 1 
being to the same purport as section 37- 
But congress in 1864 repealed the na- 
tional bank law of 1863, and the pro- 
visions of section 36 (Section 9 Michigan 
law) were left out of the act of 1864. 
Mr. Justice Davis, speaking of this in 
Bank v. Lanier, 1 Wall. 376, says: 

‘*Congress evidently intended, by 
leaving out of the law of 1864 the 36th 
section of the act of 1863, to relieve the 
holders of bank shares from the restric- 
tions imposed by that section. The 
policy on the subject was changed and 
the directors of banking associations 
were in effect notified that thereafter 
they must deal with their stockholders 
as they dealt with other people.” 

It is interesting to note that what was 
discarded as bad policy from the na- 
tional bank act has been inserted and 
retained as section g of the Michigan 
law. At first reading of these two sec- 


tions, the impression derived is that they 
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are inconsistent. Section 1 prohibits a 
bank from taking a lien upon its shares 
for a loan of money under the expressed 
policy of requiring the same security of 
“stockholders as of persons not stock- 
holders; while section 9 would seem to 
<lefeat and nullify this policy by invalid- 
ating any transfer of shares by the 
stockho'der while indebted, thus effec- 
tually creating such a lien. But it will 
be observed that the restriction upon 
transfer imposed by section 9g is only 
where a debt is due and unpaid. Ifa 
loan has been made to a stockholder 
which has not matured and there is 
nothing yet due by him to the bank, his 
shares are freely transferable for the 
time being. Legally, therefore, the 
two sections are consistent—one forbid- 
ding a loan upon the security of the 
bank's shares and the acquiring of a lien 
upon such shares at the time of the loan; 
the other, looking to the bank’s security 
at and after maturity, and providing a 
lien or right to refuse transfer where 
the debt for which the shareholder is 
liable becomes overdue and remains un- 
paid. 

Answering the specific inquiries: 

1. If the shares of stock were trans 
ferred tor value to a third party by the 
shareholder before any indebtedness fell 
due to the bank, we think the holder 
would be entitled to a transfer on the 
books free from any claim of the bank. 
In Michigan, we understand, b wk 
transfer is not necessary to the vaiidity 
of a purchaser’s title and the bona fide 
purchaser for value of a certificate of 
shares, duly indursed by the party to 
whom it was issued, will be protected 
in his title the same as the purchaser of 
negotiable paper. (Aandelbaumv. Min 
ing Co., 4 Mich. 465; McLean v. Wright 
Medicine Co, 96 Mich. 479) A third 
party, therefore, purchasing the shares 
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before the falling due of a claim against 
the stockholder, would take them free 
from the lien p ovided in section 9, for 
that would not then have arisen, nor 
would the clause in the certificate itself 
** transferable only on the books of the 
bank in person or by attorney on the 
surrender of this certificate and the sat- 
‘isfaction of all claims of the bank”’ 
create such a lien or abridge his rights 
under the law, 

2, But if the shares were not trans- 
ferred prior to maturity of the note of 
the original shareholder, the bank has 
recuurse upon the stock; and the course 
for the bank to pursue would be to 
bring suit against the shareholder in the 
regular way provided for suits against 
absent debtors, attach the stock, obtain 
judgment, and sell it out in satisfaction 
of its claim; appropriating dividends 
meanwhile. 


—_ > 


The Boston System of Bank Book- 
keeping. 
THE MASSACHUSETTS NATIONAL BANK, t 
Boston, December 7, 1894. 
Editor Banking Law Journal: 

Dear Sir:—In the November 1894 number of 
your Journal, writing up the late defalcation by 
a bookkeeper of one of the New York banks you 
say editorially, on page 253: 

‘** * * Mostof the large banks in New 
York city, we believe, have discarded the old, 
single ledger method, under which this latest 
theft was perpetrated, KNOWN AS THE BOSTON 
SYSTEM,* and keep a double set of ledgers with 
monthly changes of bookkeepers.” 

This is a gross misstatement of facts, and 
should not have appeared in your Journal. The 
New York banks NEVER have used the ‘* Boston 
System,” except in a very few instances, per- 
haps not over Io per cent. of the full aumber; 
they have adhered to the old mercantile system 
of bookkeeping, adding tor fancied security, 
double methods of accounting and other absurd 
methods. If the New York banks could get 


* Italics are mine. 
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over some ¢f their Dutch stolidity and look over 
the Boston system of bank bookkeeping, they 
would adopt it, and then would have methods 
under which no such defalcation as that of 
Seely could have happened. No double methods 
of bookkeeping would be necessary, neither 
would a change of bookkeepers be needed. 

The changing of bookkeepers at stated times 
would indicate, that in New York city, these 
men were ofa peculiar breed and needed much 
careful supervision; why not change the tellers, 
let the discount clerk change places at times 
with the messenger, and the cashier with the 
collection ¢lerk, or the president run one of the 
books for a few weeks, mix things up generally, 
then safety would be assured! 

Don’t say the New York city banks have dis- 
carded the Boston system of bookkeeping, for 
they never have used it. 

Very respectfully, 
Witt, L. WELcH, 
Bookkeeper. 


If we were in error in describing the 
system of bookkeeping under which the 
stupendous fraud referred to, was per- 
petrated as the ‘* Boston System,” we 
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are sorry. By whatever name it is 
known, the sequel has shown its inade- 
We will not now attempt to 
argue the respective merits of a scheme 
of bookkeeping comprehending a change 
of bookkeepers and one that makes 
rotation unnecessary. However this 
may be the *‘ Dutch” bankers in New 
York will doubtless be delighted to 
learn that there is in existence and prac- 
tical operation such an unapproachable 
system as our correspondent describes. 
Congress should be induced to take the 
matter up and make the Boston system 
a part of the national bank act. Then 
the stupid national bankers all over the 
country would be compelled to adopt it 
and could no longer accommodate their 
bookkeepers with those faulty systems 
now in vogue, under which the unde- 
tected overdrawing of accounts by fa- 
vored friends is so easy and conve- 
nient. 


C. GROSS. 


Ex-Judge Michael C. Gross, one of the lead- 
ing and representative members of the German 
and German-American element of the New 
York bar, was born in this city on February 18, 
1838, and is descended from good German an- 
cestry. His education in both the English and 
German languages was obtained in the institu- 
tions of this city, and his studies perfected 
under the instruction of private tutors. At the 
age of sixteen he began his legal studies in the 
office of Daniel Ullman and Charles C. Egan, 
and made such rapid progress that when nine- 
teen years old he became a member of the firm 
of Egan & Gross, his admission to the bar oc- 
curring in 1859. 

Mr. Gross was elected First Vice-President of 
the German Democratic Organization of this 
city in 1860, and later selected president, while 
from 1861 to 1864 he was councilman from the 
5th Senatorial District. Among his colleagues 
were such men as William Orton, afterwards 


president of the Western Union Telegraph Co., 
Prof. William S, Jacques, and others. In 1865 
he was elected on the Democratic ticket to the 
Bench of the Marine Court, now the City Court, 
and made an excellent record as a jurist. He 
was further honored, in 1869, by re-election to 
the same position, his majority reaching 52,000. 
While on the Bench many commercial actions 
were tried before him, among others several 
actions to recover freight, when the contract 
provided for paymentin gold. It was contended 
that under the so-called “ legal tender” act, 
passed by congress, these freights could be paid 
in greenbacks. Other courts had rendered de- 
cisions favoring this theory, but Judge Gross, 
in a lengthy decision, (acknowledging the great 
ability and learning of the decisions quoted) 
held that parties had a right to stipulate the 
kind of money in which payment was to be 
made, and that it was the duty of courts to give 
effect to the agreement of the parties. This de- 
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cision attracted much attention, and in many 
quarters was severely criticised as an assump- 
tion on the part of a justice of an inferior court 


to decide a matter contrary to an act of Con-— 


gress. The United States Supreme Court, how- 
ever, subsequently took the same view of 
the matter, holding that contracts for 
payment in gold were specifically enforce- 
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allowed to go, while the sailor was often shipped 
away and received nothing. In many cases of 
this kind which were tried. the frivolous char- 
acter of the complaints were only too clear. 
Judge Gross, with the assistance of his asso- 
ciate, the late }udge Alker, issued an order of 
court that no warrants should be issued by the 
clerk, except upon affidavit stating the particu 


———__ 
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able, 

In the Marine Court many suits were brought 
by sailors of sailing vessels for alleged assaults 
committed upon the high seas. Upon the arri- 
val of a vessel in port, under pretense of aidiny 
the poor sailor to obtain his rights, certain 
sharks would take the sailor to the clerk’s office 
of that court and apply for a warrant of arrest 
against the captain which was then granted 
without an affidavit. Masters and officers of 
vessel:, many of them strangers in this city, 
were arrested and imprisonen; while the court 
being adjourned they were compelled to remain 
in jail over night. In many cases these officers 
paid money to be released from jail and were 


~ ‘ 
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lars of the alleged grievance and an indorse- 
mentthereon by one of the judges allowing the 
warrant to be issued. This put a stop to those 
arrests and saved officers much annoyance and 
expense. Since then a law has been passed 
rendering the thing impossible. In 1876 he re- 
tired from the bench and has since confined his 
attention to a general civil practice. 

The private life of Judge Gross has been as 
useful as his professional and political career 
has been prominent and successful. While fond 
of domestic life, he is also a member of the 
State Bar Association, Liederkranz Society, 
German Hospital, Deutsche Verein, Isabella 
Home, etc. 
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CURRENT NEWS AND TOPICS. 


Embracing Items of Interest in all the States. Readers are requested to communicate matters arising locally 
to enhance the interest and value of this department. 


THE AMERICAN BANKERS’ ASSOCIA- 


TION. 


Ata meeting of the Executive Council of the 
American Bankers’ Association held in the 
Home Insurance Building, in Chicago, Illinois, 
on December 12, 1894, it was unanimously re- 
solved to hold the 21st Annual Convention of 
the American Bankers’ Association, at Atlanta, 
Ga., on Tuesday, Wednesday and Thursday,the 
15th, 16th, and 17th of October, 1895. 


AND BANKING LAW OF 
CANADA. 


CURRENCY 


We have received notice from G. P, Putnam’s 
Sons, New York, that they are about to issue a 
work on ‘‘ The Currency and the Banking Law 
of Canada,” by William C. Cornwell, president 
of the City Bank of Buffalo, N. Y. The Canadian 
bank law is an important subject for study just 
now, and there is no one who can expound it 
better than the learned financier and writer we 
have named, who is doing so much in behalf of 
a sound and elastic bank currency. 


MISSISSIPPI. 


R. L. Bennett, cashier of the First National 
Bank of Yazou City, has issued a circular on 
behalf of the bank to its patrons and sharehold- 
ers, as follows: 

‘* L. Lippman, the organizerof this bank, and 
its efficient president since 1886, having re- 
signed, the Board of Directors have elected W. 
C. Craig, president and W. R. Craig, vice-pres- 
ident. Mr. W. C. Craig is too well known to 
our friends as a successful business man to need 
any introduction. I deem it not improper, 
however, to state that itis his purpose to give 
close personal attention to the affairs of the 
bank. The large interest which he has in the bank 
and his increased personal liability added to his 
ability asa financier, give every needed guar- 
antee of the continued prosperity of the bank 
under his management.” 

The Yazoo ‘‘Sentinel” announcing the 
change of officers, says: ‘‘It would be super- 
fluous to comment on the well-known business 
and executive ability of Mr. W C. Craig. He 
has been identified with the business interests 
of our county for vears, and has acquired a 
reputation for business integrity most enviable. 
The affairs ot the bank could not be placed in 
better hands. Mr. W. R. Craig, the newly 
elected vice-president, though comparatively a 
young man, has already given evidenceof great 
financial ability. Mr. Bennett, that ideal cashier, 
who has the unlimited confidence of our people, 


and the rest of the present efficient force, will 
continue in their present positions.” 


NEW YORK. 


Discussion of Currency Reform. 


The following circular has been sent to bank- 
ers throughout the state of New York: 


NEW YORK STATE BANKERS’ ASSOCIATION, 


BuFFALo, Dec. 11, 1894, 

GENTLEMEN:— The group meetings of the As- 
sociation are soon to take place, and | desire to 
call your attention to the importance of attend- 
ing and taking part in the discussions of Cur- 
rency Reform which will be the prominent topic 
brought forward. 

The importance of this question toevery bank 
large and small, cannot be over-estimated. 
Rates of discount and exchange, amount of 
business, extent of profit, temporary earnings, 
these are small matters compared with the 
question of sound health or disease at the very 
source. The prosperity of every customer you 
have and the consequent success of your own 
institution is based on soundness of the cur- 
rency. I therefore take the liberty of earnestly 
requesting you to give this subject your careful 
attention and investigation, and to go to the 
meeting prepared toaid by your presence and 
your vote, and if possible by your remarks, in 
the determination of this grave problem. 

I do not desire to do more than call your at- 
tention to the general necessity for action by 
the bankers of the New York State Bankers’ 
Association—action which I am sure will have 
much influence on the sentiment of the business 
men here and in other states and upon con- 
gress. 

Hoping that, whether members of the Asso- 
ciation or not, you will attend your group meet- 
ing (as I understand it is the intention to invite 
non-members to this second meeting) and with 
great respect, 

I am, sincerely, 
WILLIAM C, CORNWELL, 
Pres., N. Y. State Bankers’ Ass'n. 


A very objectionable form of journalism is 


that which misleads the reader in order to 
startle him and create a sensation. Ina recent 
issue of the New York *‘ World” appears these 
startling headlines: ‘* $300,000 Wiped Out! The 
Surplus of Mount Morris Bank Lost in Poor 
Speculations!! Capital Stock Impaired Too!!! 
Yet in Face of this the State Bank Examiner al- 
lowed a Regular Statement to be Made! Presi- 
dent and Cashier to Blame!” etc. 
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The reader, whose eyes fell on these head- 
lines would naturally suppose another bank had 
gone wrong and was about to suspend, and it is 
only by wading through some two columns of 
reading matter that he learns that the startling 
headlines are simply descriptive of ancient his- 
tory; that the Mount Morris Bank is at present 
in the best of condition with capital unimpaired 
and a good surplus; that the president and 
cashier now officiating are not the ones ‘‘to 
blame,” but a former president and cashier; in 
short, that the whole story is of a loss the bank 
metin its past history which was promptly 
made good by the stockholders and anew man- 
agement put in charge, under which the bank 
has for some time prospered. 

This emotional headline spasm over some- 
thing which occurred in the dim past, reminds 
us of the man who wept over the grave of Adam. 
Why does not the New York “ World” in its 
thirst for sensational items, unearth some of the 
barbarous doings of the Middle Ages, and 
publish with appropriate headlines adapted to 
the present, or publish the story of Fauntleroy 
under the startling title ‘‘A Banker Hanged 
for Forgery!” The creating of false impressions 
by misleading headlines in newspapers is a 
species of injury that cannot be too strongly 
condemned. 


The National Bank of Commerce has sustain- 
ed a defalcation by its transfer and coupon 
clerk, Edward R. Carter, amounting to $30,000. 
Carter was 29 years inthe bank, and began as 
a messenger boy, being promoted from time to 
time till he reached his present position. Among 
his other duties he was required to receive and 
pay coupons and maturing or culled bonds. On 
comparing a balance one morning the officers 
discovered a discrepancy of some $28,000 which 
he accounted for by claiming to have paid in 
error that amount of bonds before their ma- 
turity. When asked to produce the bonds he 
was unable to do so, and admitted his guilt. 

It is not learned that he speculated or indulged 
in any vices. He claimed t» have used the 
money in his living expenses. The loss, of 
course, is not a serious one for the bank, which 
has a capital of $5,000,000 and surplus and un- 
divided profits of $3,500,000, but the defalca- 
tion is none the less distressing, as Carter had 
the confidence of all who came in contact with 
him, 


The report has been published that John E, 
Bielby, cashier of the Central National Bank of 
Rome, N. Y., is a defaulter to the amount of 
nearly $30,000, The discovery of the defailca- 
tion was made by National Bank Examiner J 
Van Vranken of Schenectady. The cashier, 
upon being accused, admitted that he had 
speculated in stocks, got caught in a downward 
market and used the bank’s funds to save him- 
self. A large part of these were lost. 

It is said that Bielby has speculated in Cord- 
age stocks and also Manhattan Elevated, and 
they did notcome his way, Mr. Bielby said that 
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he had taken about $27,000. His bonds are for 
$20,000 and he has to his credit in New York 
$8,000 in securities, which he will turn over to 
the bank, so that the standing of the bank will 
not be impaired. 

Mr. Bielby’s peculations have been going on 
for about one and one-half years. His method 
in covering up the defalcation was to receive 
funds from depositors and conceal the record of 
such from the Bank Examiner, making the lia- 
bilities of the bank seem to be less than they 
really were. This was done largely through 
certificates of deposit. 

As soon as the examiner discovered the de- 
falcation he sent for a number of directors and 
explained the situation. All of the depositors’ 
books will be called in for comparison with the 
ledger accounts. 


SOUTH DAKOTA. 


We have received the Seventh Annual Report 
of C. H. Myers, Public Examiner of South Da- 
kota, covering the finances of the state for the 
year ending June 30th, 1894. During the 
fiscal year there were four failures and four vol- 
untary liquidations of banks. The examiner 
complains of the unsatisfactory condition of the 
banking laws of thestate. He is vested with 
authority to call for reports and make examina- 
tions of banks, but his authority ends there, and 
even if he finds a bank in an unsafe condition, 
there is no law by which he can enforce any 
requirement he may deem necessary to make. 
He calls for a better banking law than now 
exists. 


Readers of the JOURNAL in New YorkCity and 
vicinity who are desirous of wearing elegantly fitting 
clothes of well selected material, should go and see 
Mr. John I. Kennedy, of 202 Fitth Avenue, New York. 
Mr. Kennedy is the originator of the famous “ Ken- 
nel” coat, and is an authority on the science of —- 
and fitting He has the advantage of a thoroug 
practical education in tailoring, and will not permit an 
ill-fitting garment to leave his establishment. He has 
secured the confidence of the very best class of 
patrons, many of whom have been supplied from his 
establishment for many years. 


We acknowledve receipt from the Overman Wheel 
Company, Chicopee Falls, Mass., manufacturers of 
Victor Bicycles, of a useful pad calendar, having one 
sheet for every day in the year, with a space for 
memorandums, and figures showing the number of 
days passed and the number to come, on each day of 
the year. It is accompanied by information that it 
will be sent to any address upon receipt of ten cents 
in stamps. It is worth sending for. 


THE HOTEL RENNERT. 


This is one of the finest hotels in Baltimore. The 
old past of the Rennert was built in 1885; the new or 
final addition in the winter of 1892. It is a magnifi- 
cent structure of stone and brick, elegantly appointed, 
and situated at the corner of Liberty and Saratoga 
streets, on the highest int of ground in the city, 
and at the center of the business portion. The hotel 
cost over $1,000,000, It contains over 300 rooms, and 
is conducted strictly on the European plan. It can 
safely be said that there is no finer hotel south of New 
York. Mr. Robert Rennert, the proprietor. gives the 
establishment his cntire personal attention and super- 
vision, and is assisted by his amiable wife. 








